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CURRENT EVENTS. 





Bar Assocrations.—We beg to call the 
particular attention of our readers to a com- 
munication which appears in our correspond- 
ence column this week, over the signature of 
G. A. F., on the subject of the proposed 
convention of delegates from the several 
State bar associations. The author is a dis- 
tinguished member of the St. Louis bar, and 
very forcibly demonstrates the necessity of 
the reforms which he advocates. 





InToxicaTING Liqguors—ReprEsstveE LeEGis- 
LATION—ConsTITUTIONAL Law.—The warfare 
against intoxicating liquors has been waged 
with a variety of weapons, ranging from ab- 
solute probibition down to very moderate 
license fees. We have always favored pro- 
hibition, absolute, pure and simple, and as 
stringent as constitutional limitations will 
permit. Upon the principle of ‘‘ milk for 


_babes,’’ however, we have a tenderness for 


our weaker brethren who have not as yet 
been educated above the standard of ‘‘ high 
license ’’ and repressive legislation, and we, 
therefore, sympathize with the legislature and 
people of Michigan, whose carefully con- 
cocted system of repressive legislation has 
been cruelly brought to nought by a recent 
decision of the supreme court of the State." 

In this department of the JourNAL we sel- 
dom criticise adjudged cases, and only do so 
now in consideration of the remarkable char- 
acter of this ruling. 

The supreme court manifestly thinks that 
the legislature has overdone the high license 
system. It holds thatin no less than four 
several and separate respects the legislature 
in the act of 1887 exceeded its constitutional 
powers. Some of the objections of the court 
are well taken; others are futile in the ex- 
treme. It is absurd to say that keeping a 
saloon open in the dead hours of the night is 


1 People ex rel. v. Hang, March 2, 1888; 37 N. W. Rep. 21. 
VoL. 26—No. 19. 





a breach of the peace because the revellers 
therein will probably engage in a general 
fight before the adjournment. It is hardly a 
breach of the peace for a man to call another 
a liar, even if he prefixes a profane intensa- 
tive, and yet the probably immediate conse- 
qnence is that he will be knocked down in 
recompense of his free speech. We cannot 
alter things by changing their names, and if 
the legislature of Michigan can make the 
keeping a saloon open in the ‘‘ small hours’’ 
of the night a breach of the peace by calling 
it so,,it can in like manner transform into 
breach of the peace every offense denounced 
in the criminal code, from a ‘‘ plain drunk’”’ 
upward. 

On the subject of excessive fines and pen- 
alties we think the allusion of the court to 
the star chamber tyranny gratuitous and ap- 
parently introduced ad odium. When the 
star chamber flourished England had: no con- 
stitution to speak of, if, indeed, it has any 
now, in any proper sense, and the star cham- 
ber was a legal court of justice. The tyranny 
it exercised was an abuse, not an excess, of 
lawfyl authority, and bears no sort of an 
analogy to the deliberate determinations of a 
free people expressed through the medium of 
their legislature. We think the inhibition of 
excessive fines related more to the adminis- 
tration than to the making of laws, and was 
designed to prevent courts in cases in which 
no limitation had been expressed by legisla- 
tive authority from imposing excessive and 
unreasonable fines. However this may be 
in the statute under consideration, there is a 
limitation expressed by the people, through 
their representatives, by which a maximum 
is prescribed for the fine that can be imposed 
or the imprisonment inflicted for any viola- 
tion of the law. By this means all offenders 
are forewarned, and we hardly think it is 
consistent with the dignity of a court in the 
interests of offenders against the law to im- 
pugn either the wisdom or the conscientious 
discharge of duty of the people’s representa- 
tives. 

We think, at any rate, there is no special 
occasion for pathos ; we have no tears to shed 
for the tapster. The court rather commis- 
erates the hard fate of the retailer, ruined by 
excessive fines and penalties imposed upon 
him after a fair trial and due conviction of a 
deliberate violation of a law with the provis- 
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ions of which he was familiar, and which, no 
doubt, he was in the daily habit of denounc- 
ing. The court thinks it a hard case that the 
retailer thus duly convicted should be de- 
prived of his means of livelihood. There 
might possibly be such a case, but then peo- 
ple who violate the law and are duly con- 
victed by a court of competent jurisdiction, 
usually suffer some inconvenience in conse- 
quence thereof, ranging according to the 
atrocity of the offense, from actual strangu- 
lation to a mere diminution of pocket money. 
For the retailer there are otner me&ns of 
earning a living besides concocting cocktails, 
and, at the worst, the forests of Michigan 
are wide and the ax-handle yearns for his 
fingers. 

On one point the ruling of the court 
is especially open to criticism. The law 
provides that, besides paying for a li- 
cense, the dealer shall furnish a bond, with 
securities, and refers the acceptance or re- 
jection of the bond to certain official persons 
and boards. The law further provides that 
those official persons or boards may reject 
even a good bond and refuse a license to the 
applicant if they know him ‘“ to be a person 
whose character and habits would render him 
* * unfit to conduct the business of selling 
liquor.’’ Inthis provision the court holds 
that the legislature exceeded its powers, 
holding that the selling of liquor is a lawful 
business in which anybody has a right to 
engage, and that the legislature cannot re- 
strict his right to do so by submitting his 
personal character to the criticism ‘‘ of his 
neighbor.” 

In this, in our opinion, the court ‘‘proves too 
much.’’ If the business is so perfectly law- 
ful that no inquiry into the moral character 
of the person who is to engage in it is per- 
missible, why require a bond at all; why 
issue a license; why exact a large sum of 
money for the license; why should the man 
of spirits be required to pay more into the 
coffers of the State than the man of corn and 
potatoes’ The answer is that the right to 


‘ sell liquor by retail, or, indeed, otherwise, is 
not a common right at all; it is a privilege to 
be granted by the State upon such terms and 
conditions as may be compatible with public 
policy and consonant with the welfare of the 
community. Nor is the State bound to sell 
this privilege to the highest bidder or to the 








first comer. If the principle of public policy 
is admitted into the matter at all, as it is by 
requiring a bond or a license, it must per- 
vade the whole subject and control every 
detail. It is at least equally important to 
the community in which he operates that a 
person exercising the privilege of retailing 
liquor should be of reasonably fair character 
as that he should pay his license fees or give 
a good bond. Saloons are very apt to be 
resorts of the vicious and depraved, and if 
the proprietors are of the same sort, the sa- 
loons must needs become, in the worst sense, 
dens of vice and nurseries of crimes. It 
seems to us absurd to say, and yet a supreme 
court says it, that nobody shall exercise any 
discretion as to the moral character of per- 
sons intrusted with a privilege so very likely 
to be detrimental to the peace, good order 
and security of the community in which it is 
exercised. And if any such discretion could 
be granted, by whom could it more appropri- 
ately exercised than by the sworn officers of 
the law, to whom is committed the approval 
or rejection of the applicant’s bond? And 
if no such discretion can be exercised, there 
can be no reason why the convicted felon, 
the known thief, the professional criminal, if 
at large for the nonce, cannot, as easily as 
the best man in the community, take out a 
license, open a saloon wherever he chooses, 
and, in every sense, poison the whole neigh- 
borhood. 

The lesson taught by this case is one of 
great interest to the good citizens of Michi- 
gan who desire to limit and diminish the evils 
which grow so luxuriantly out of the practice 
of retailing intoxicating liquors. They may 
well learn from the rulings of the court in 
this case that the people of Michigan, acting 
through their chosen representatives in the 
legislature, are utterly powerless to enact 
any law which will effectually limit or repress 
the evils which grow out of the sale of intox- 
icating liquors. The only mode left for those 
who favor this line of legislation is to appeal 
directly to the people for a constitutional 
amendment by which the manufacture and 
sale of intoxicating liquor shall be absolutely 
prohibited ; or if the people are not prepared 
to go to that length, that the amendment 
shall clothe the legislature with such full 
powers as will enable it to reduce the evils 
growing out of the sale of intoxicating liquors 
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toaminimum. And in either case such an 
amendment should be couched in language 
so clear, definite and precise that it can by 
no means be misinterpreted and that the 
‘twayfaring man, though a fool, need not err 
therein.”’ 





sequent independent action by him upon the 
collateral compromise contract.*® 


3 Costello v. Cady, 102 Mass. 140; Blake v. Blake, 110 Jb. 
202; Smith v. Palmer,6 Cush. 521, 531; Cobb v. Curtiss, 8 
Johns. 367; Burnett v. Smith, 4 Gray, 50, 52; Davis v. 
Hedges, L. R. 6 Q. B. 687. See also on the subject, Glass 
Co. v. Morey, 108 Mass, 570, 573; Ulsch v. Muller, 143 Jb. 
879; Grinnell v. Spink, 128 7b. 25. 





NOTES OF RECENT DECISIONS. 





Contract — Compromise — ConsIDERATION 
— Res Apsupicata — Action. —In a re- 
cent case! the Supreme Judicial Court of 
Massachusetts decided a question of some 
interest relating to the remedy of a party 
to a compromise which had been disre- 
garded by his adversary. The facts of 
the case were that the plaintiff had made 
three several notes, payable to the defend- 
ant’s intestate, and afterwards a compromise 
was agreed upon between plaintiff and de- 
fendant by which the former was to pay only 
sixty-two per cent. upon the amount of the 
notes. The defendant, however, brought 
suit upon the notes aguinst.the plaintiff and 
recovered the full amount of the notes, which 
the plaintiff paid. This action was after- 
wards brought by the plaintiff to enforce the 
compromise contract and recover back the 
difference between the full amount of the 
notes and a proportion thereof, which, by the 
compromise, he had agreed to pay. The de- 
fendant asked a ruling that the agreement 
was without consideration, and also that the 
judgment in the former case was a bar. Both 
rulings were refused, and he excepted. The 
court held in effect that the abandonment of 
a claim or defense is a sufficient considera- 
tion for‘a compromise, and that it was not 
necessary in an action upon a claim so com- 
promised that the defendant should plead as 
accord and satisfaction or payment such com- 
promise agreement.’ 

The court further held that it was fully 
competent for the defendant in such an action 
to avail himself of any other defense, or if 
upon failure thereof, to let judgment go 
against him on the original claim, and that 
such judgment would not be a bar to a sub- 


1 Hart v. Brown, §. J. C. Mass., March 2, 1888; 25 Re- 
porter, 432. 

2 Bowker v. Childs, 3 Allen, 434, 436. See also Fuller y. 
Shattuck, 13 Gray, 70. 








FOREIGN VOLUNTARY ASSIGNMENTS 
CONTRAVENING DOMESTIC LAWS— 
ARE THEY VALID AGAINST CITI- 
ZENS OF THE STATE WHERE THE 
ASSIGNMENT WAS MADE? 


It is almost universally admitted that such 
foreign assignments as contravene domestic 
law are voidable, at least against domestic 
creditors. I think there are no exceptions to 
this rule as regards real estate, and but very 
few as regards personalty.! By assignments 
contravening domestic law I mean assign- 
ments having provisions contrary to the local 
policy,” forbidden by statutory law,’ or other- 
wise not in compliance with domestic regula- 
tions. Whether a foreign assignment must 
be executed in accordance with the domestic: 
assignment law is a question of construc- 
tion,* as also whether the provisions of that 


1 There are a very few cases deciding that assign- 
ments of personalty are to be construed by the law 
where the assignment was made: Balt. & O. R. Co. v. 
Glenn, 28 Md. 287; Wilson v. Carson, 12 Jb. 54, 77. 

2 Rice v. Courtis, 32 Vt. 460; Oliver v. Townes, 14 
Mart. (La.) 93 (void for want of delivery according to 
domestic law); Ingraham v. Geyer, 13 Mass. 146; Fall 
River Iron Works v. Croade, 15 Pick. 11; Pierce v. 
O’Brien, 129 Mass. 314; Faulkner v. Hyman, 142 Mass. 
538; Johnson v. Parker, 4 Bush (Ky.), 149 (void for 
want of assent of creditors); De Wolfe v. Sprague 
Mfg. Co., 49 Conn. 282; Mayberry v. Shisler, 1 Har- 
rington (Del.), 349; Brown v. Knox, 6 Mo. 302, 306; 
Gardner v. Com. Bank, 95 Ill. 298 (void for various 
objectionable provisions). 

3 Zipcey v. Thompson, 1 Gray (Mass.), 248; Boyd v. 
Rockport Steam Cotton Mills, 7 7b. 406 (assignments 
with preferences void, but not so now in Massachu- 
setts: Train v. Kendall, 187 Mass. 366); Richmond- 
ville Mfg. Co. v. Prall, 9 Conn. 487 (void as not being 
for benefit of all creditors); Guillander v. Howell, 35 
N. Y. 657; Varnum v. Camp, 13 N. J. L. 326; Van 
Winkle v. Armstrong, 41 N. J. Eq. 402; King v. John- 
son, 5 Harrington (Del.), 31; Heyer v. Alexander, 108 
Ill. 385; May v. First Nat. Bank, 10 N. E. Rep. (Ill.) 
202; Loving v. Pairo, 10 lowa, 282; Moore v. Church, 
70 Ib. 208; Bryan v. Brisbin, 26 Mo. 423; Beirne v. 
Patton, 17 La. 589 (all void for preferences), or other- 
wise not in compliance with domestic regulations. 

4It was held that they must be in Richmondville 
Mfg. Co. v. Prall, 9 Conn. 487 (Corp. Stock); Warner 
v. Jaffray, 96 N. Y. 248 (Penn. Law); Philson v. 
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law apply to foreign assignments.’ 

Whether foreign assignments contravening 
domestic law are valid against creditors re- 
siding in the State where they were made, is 
a question upon which the courts in the 
different States are divided in opinion. It is 
held in Massachusetts, New Jersey and Mis- 
souri that they are,° and in New York, 
Georgia, Illinois and Lowa that they are not,’ 

A similar question has arisen regarding 
involuntary assignments. These, though void 
against all other creditors, have sometimes 
been held valid against creditors residing in 
the States where made,® and sometimes not.’ 
It has been sometimes claimed that creditors 
are bound by the law of their own States and 
their rights of action thereby extinguished. 
Chief Justice Shaw rested his decision upon 
this point in Burlock v. Taylor.!° He there 
held that the law of New York had ‘‘put an 
end’’ to the plaintiff’s ‘‘right of action,’’ and, 
therefore, a discrimination by the Massachu- 
setts court against a New York creditor was 
not unconstitutional. The analogy does not 
seem perfect upon this point between volun- 
tary and involuntary assignments. Even in 


Barnes, 50 Pa. St. 230; Weisksettle’s App., 103 Pa. St. 
522; Johnson v. Parker, 4 Bush (Ky.), 149; Green v. 
Van Buskirk, 5 Wall. 307; (Mort.) It was held that 
they need not be in Chafee v. Fourth Nat. Bank, 71 
Me. 514; Sanderson v. Bradford, 10 N. H. 260; Han- 
ford v. Paine, 32 Vt. 442; Atwood v. Protection Ins. 
Co., 14 Conn. 555 (domestic chose); Ockerman v. 
Cross, 54 N. Y. 29; Bank of U.S. v. Huth, 4 B. Mon. 
(Ky.) 423 (domestic chose); Butler v. Wendell, 57 
Mich. 62; Inre Page Co., 31 Minn. 136; Weider v. 
Maddox, 66 Tex. 372. 

5 The Michigan provision against preferences does 
not extend to foreign assignments: Butler v. Wendell, 
57 Mich. 62. 

6 Whipple v. Thayer, 16 Pick. (Mass.) 25; Daniels v. 
Willard, 16 Jb. 36; Burlock v. Taylor, 16 Jb. 335; 
Bentley v. Whittemore, 19 N. J. Eq. 462; Moore v. 
Bonnell, 31 N. J. L. 90; Thurston v. Rosenfield, 42 
Mo. 474. 

7 Warner y. Jaffray, 96 N. Y. 248; Striker v. Tink- 
ham, 35 Ga. |76; Mason v. Striker, 37 Jo. 262; Garder 
v. Com. Nat. Bank, 95 Ill. 298; Moore v. Church, 70 
Iowa, 208. See also May v. First Nat. Bank, 10 N. E. 
Rep. (Ill.) 202, holding New York assignment void 
against Massachusetts creditors. 

8 Devisme v. Martin, Wyethe (Va. A. D. 1794), 298; 
Mulliken v. Aughinbaugh, 1 Penn. 117; Hoag v. Hunt, 
21 N. H. 106; Eimer v. Beste, 32 Mo. 240; Bagby v. At. 
Miss. & O. R. Co., 86 Pa. St. 291. 

®Taylor v. Geary, Kirby (Conn. A. D. 1787), 313; 
Wallace v. Patterson, 2 Harris & McHenry (Md.), (A. 
D. 1790), 463; Upton v. Hubbard, 28 Conn. 274; 
Hibernia Nat. Bank v. Lacombe, 84 N. Y. 367; Rhawn 
y. Pearce, 110 Ill. 350 (by the American doctrine of 


course). 
0 16 Pick. 335, 341, 342. 





case of involuntary assignments a creditor’s 
claim is not necessarily discharged, nor even 
suspended by the making of an involuntary 
assignment. The theory that a creditor 
whose claim has not been discharged in his 
own State is prevented from suing in another 
State has been strenuously denied. Said 
Danforth, J., in Hibernia Nat. Bank v. 
Lacombe: ‘‘Once properly in court and 
accepted as a suitor, neither the law nor 
court administering the law will admit any 
distinction between the citizens of its own 
State and those of another.’’” 

The two principal objections urged against 
all these discriminations between citizens of 
different States, are that they are violations 
of interstate comity and infringe upon the 
rights of citizenship as guaranteed by the 
constitution. The constitution provides that 
‘“‘the citizens of each State shall be entitled 
to all privileges and immunities of citizens of 
the several States.’’” It is generally agreed 
that the right of action is one of these secured 
rights.“ Clearly, unless the right of action 
itself is extinguished, or at least suspended 
by the law of the creditor’s domicile, it can- 
not be by the domestic law unless it is also 
at the same time taken from the domestic 
creditor without violating the above provision 
of the constitution. 

I do not see how the right of action can be 
so taken away by an assignment which is 
purely a deed inter parties, unless its opera- 
tion be aided by the statutory law. Said 
Chief Justice Lane, of Ohio, in a case in 
which he refuses to discriminate in favor of 
domestic creditors attacking a valid foreign 
voluntary assignment: ‘‘The distinction 
seems not only invidious, but inconsistent 
with the rights secured by the constitution.’’® 


Said Justice Nesmith, of New Hampshire, in 


11 84 N. ¥. 367, 885. 

12 Cited and approved by Earl, J., in Warner v. 
Jaffray, 96 N. Y. 248, 258; by Craig, J., in Rhawn v. 
Pearce, 110 Ill. 350, 358; by Seott, C. J., in May v. 
First Nat. Bank, 10 N. E. Rep. (IIl.) 202, 204; and by 
Mitchell, J., in Jenks v. Ludden, 27 N. W. Rep. 
(Minn.) 188, 190. 

13 Cons. U. S., art. 4, § 2, el. 1. 

14 Story on Cons. (4th ed.), 19384; Cooley’s Cons. Lim. 
(5th ed.), p. 491; Barrell v. Benjamin, 15 Mass. 354, 
858; Kidder v. Tufts, 48 N. H. 121; Reynolds v. Geary 
(Ellsworth, J.), 26 Conn. 183; Morgan v. Neville, 74 
Pa. St. 52; Davis vy. Pierce, 7 Minn. 13; Clifford, J., in 
Ward v. Md., 12 Wall. 418, 430; Washington, J., in 
Corfield v. Coryell, 4 Wash. C. C. 371, 380. 

15 Sortwell v. Jewett, 9 Ohio, 180, 183. 
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refusing to suspend the attachment proceed- 
ings instituted by Massachusetts creditors of 
a Massachusetts debtor upon whose estate an 
involuntary assignment had been issued: 
‘‘We do no more in allowing them the 
advantages of their superior diligence than 
to admit them to the full enjoyment of that 
privilege so clearly expressed in the constitu- 
tion,’’ etc.'® Similar broad views were laid 
down by Justice Granger, of Connecticut, 
concerning a Pennsylvania involuntary as- 
signment assailed by a Rhode Island cred- 
itor.” Justice Walker, of Illinois, declares 
such discriminations constitutional,’® and 
Justice Craig, of the same State, declares 
them unconstitutional." 

Chief Justice Scott, also of Illinois, declares 
discrimination against other foreign cred- 
itors unconstitutional, but does not pass upon 
the particular question whether discrimina- 
tions against citizens of the State where the 
assignment was made are constitutional,” 
although it is apparent from the cases that 
they are not tolerated in Illinois. Justice 
Walton, of Maine, in Chafee v. ‘he Fourth 
Nat. Bank,”! mentions the subject but leaves 
it undecided. Justice Mitchell, of Minnesota, 
in Jenks v. Ludden,” speaks of the doctrine 
of discriminations as ‘‘narrow,’’ ‘‘provincial’’ 
and ‘‘of questionable constitutionality.’’ 

In my opinion, the constitutional objection 
is unanswerable in all cases where the right 
of action itself has not been discharged or 
suspended in the plaintiff’s own State. 

WILLIAM WEBSTER. 

16 Kidder v. Tufts, 48 N. H. 121, 126. 

17 Paine v. Lester, 44 Conn. 196, 204. 

18 Heyer v. Alexander, 108 Ill. 385, 397. This was a 
case of a Missouri voluntary assignment with prefer- 
ences forbidden by Illinois statute, and would have 
been held void if the plaintiff had been a citizen of 
Missouri: Gardner v. Com. Nat. Bank, 95 III. 298. 
The decision itself does not uphold discriminations 
against creditors residing in the State where the as- 
signment was made, but Justice Walker does virtually 
say that discriminations in favor of domestic creditors 
are constitutional. 

19 Rhawn v. Pearce, 110 LI]. 350, 359. This was a case 
of an involuntary assignment, and the opinion makes 
part of the decision. 

20 May v. First Nat. Bank, 10 N. E. Rep. (Till.) 202, 
204. 
21 71 Me. 514, 526. 

2 27 N. W. Rep. 188, 190. 








AGENT’S OR SERVANT’S FRAUDS. 





Some obs«ure doctrines have long prevailed 
as to the liability of principals for the fraud 
of agents, and of masters for the fraud of 
servants. A recent case in which the court 
of appeals reversed the judgnent of a divis- 
ional court sufficiently shows that the doc- 
trine has not yet become familiar to courts, 
and hence it is important to recognize the 
position now laid down on that subject. 
Cases are constantly arising between masters 
and servants as well as between principals 
and agents on that point or something very 
near it, and its commanding importance is 
self-evident. 

Though innumerable cases have occurred 
between master and servant as to acts done 
by servants which have been alleged to be 
ultra vires, and so not binding on the master, 
these have usually turned on very special 
circumstances. It has long been familiar 
law that a servant who does something en- 
tirely out of his province or beyond the scope 
of his employment dves not involve his mas- 
ter in liability, but there is often much diffi- 
culty ia settling what is the scope of a serv- 
ant’s authority and employment even in the 
most ordinary kind of business. Notwith- 
standing the constant litigation going on, 
there are cases which are more or less on the 
border line, where it is next to impossible to 
say whether the act complained of was with- 
out or within or at least reasonably assumed 
to be within the scope of the servant’s or 
agent’s authority. And where fraud is com- 
mitted in the course of the servant’s or 
agent’s business, the difficulty is increased, 
because the contentions on both sides are 
more serious, and the question usually arises 
among the higher class of agents. But serv- 
ants form only a subdivision of agents, and 
the rules are usually identical. 

It was not more than twenty years ago 
that the question was prominently brought 
out before the courts, whether a principal 
was responsible for a fraud committed by 
the agent in the course of his business. 
This was the case of Barwick v. English 
Joint Stock Bank.' The plaintiff had for 
some time, on the faith of a guarantee of the 
defendant, supplied Davis, a customer of the 
bank, with oats on credit, but he refused to 


1L. R. 2 Ex. 259. 
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continue to do so unless a better guarantee 
were given. The bank manager thereupon 
wrote to the plaintiff that Davis’ checks to 
the plaintiff should be paid in priority to any 
other payment except to the bank. At that 
date the manager knew that Davis was in- 
debted to the bank in £12,000., but did not 
inform the plaintiff who was ignorant of it. 
The plaintiff thereon supplied oats of the 
value of 1,227/. to Davis, who soon after 
gave a check for that amount to the plaint- 
iff; but though Davis had previously paid 
2,6761. into the bank, the bank kept the 
whole of that sum for their own debt and 
dishonored the check given to the plaintiff. 
The plaintiff sued the bank for the false rep- 
resentation made by their manager to the 
plaintiff in given a worthless guarantee, and 
the question raised was, whether the bank 
were liable for the fraud of their manager. 
The authorities were elaborately reviewed by 
Willes, J., who delivered the judgment of 
the exchequer chamber. The court said that 
the general rule is, that the master is answer- 
able for every such wrong of the servant or 
agent as is committed in the course of the 
service and for the master’s benefit, though 
no express command or privity of the mas- 
ter be proved. That principle was acted up- 
on every day in running down cases. It 
had also been applied to direct trespass to 
goods, as in the case of holding the owners 
of ships liable for the acts of masters abroad 
improperly selling the cargo. It had been 
held applicable to actions for false imprison- 
ment in cases where officers of railway com- 
panies intrusted with the executions of by- 
laws relating to imprisonment, and intending 
to act in the course of their duty, improperly 
imprison persons who are supposed to come 
within the terms of the by-laws. It had 
been acted upon where persons employed by 
the owners of boats to navigate them and to 
take fares have committed an infringement 
of a ferry or such like wrong. In all these 
cases it might be said that the master had 
not authorized the act. It was true he not 
authorized the particular act, but he had put 
the agent in his place to do that class of acts, 
and he must be answerable for the manner 
in which the agent had conducted himself in 
doing the business which it was the act of 
his master to place him in. 


This last case was and has since continued 





a leading case on that point as to the liability 
for frauds of agents and servants. Some 
other nice and difficult variations in the facts 
have since occured, and it is only necessary 
to refer to one or two of these. In Swift v. 
Winterbotham,? the plaintiff, a4 customer of 
one bank, got his manager to write ‘to the 
defendant, the manager of another bank, 
inquiring into the credit of one Russel, and 
its sufficiency to meet an amount of 50,000). 
The defendant’s manager made a report 
which was false to his knowledge, and on 
the faith of it Russel was supplied with goods 
which were never paid for, owing to Rus- 
sel’s insolvency. The defendants when sued 
contended that they were not liable for their 
manager’s fraud, but the court, as before, 
held that they were liable. There were sev- 
eral points raised, but the one which was 
material at present was thus disposed of. 
‘It was objected on the part of the bank 
that they, as principals, were not liable for 
the fraud of their agent, the manager, unless 
they authorized the commision of the fraud 
or ratified it. But we think the case of 
Barwick v. English Joint Stock Bank is con- 
clusive to show that the banking company is 
liable for the fraudulent representation of 
its manager, made in the course of conduct- 
ing the business of the company.”’ 

To the same effect was the case of Mackay 
v. Commercial Bank of New Brunswick,’ 
where again the manager of a bank whose 
duty it was to obtain the acceptance of bills 
of exchange in which the bank was interested, 
fraudulently, but without the knowledge of 
his principals, made a representation which 
misled a customer and induced him to ac- 
cept a bill in which the bank'was interested. 
It was held after referring to the previous 
cases that the principals were liable, as the 
representation had been made within the 
scope of the manager’s authority. 

In the case of Houldsworth v. City of 
Glasgow Bank,* the rule of law deducible 
from the last mentioned cases was again dis- 
cussed and their authority recognized, though 
the main point was what was the peculiar 
remedy or remedies open to the person who 
had been deceived by the agent of the de- 
fendants. 


2L. R.8 Q. B. 244. 
3 L. R. 5 Pr. C. 394. 
45 App. C. 317. 
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The recent case of British Mutual Banking 
Company v. Charnwood Forest Railway Com- 
pany,° is of great interest, as it brings out 
the importance of a qualification of the 
liability of principals for the agent’s fraud 
which consists in this, that the principal had 
profited by the agent’s fraud. In that case 
the action was brought to recover damages 
for fraudulent misrepresentation alleged to 
be made by the secretary of the defendant’s 
company. It appeared that certain cus- 
tomers of the plaintiff’s bank had applied to 
them for adtances on the security of certain 
transfers of debenture stock of the defend- 
ant company. The bank manager called 
upon Tremayne, the secretary of the railway 
company, to inquire as to the position of 
these transfers, whether they were valid and 
whether the stock which they purported to 
transfer existed. The railway secretary sat- 
isfied the bank manager that the transfers 
were valid. It afterwards was discovered 
that Tremayne in conjunction with one Mad- 
ison had fraudulently issued certificates 
for debenture stock in excess of the amount 
which the railway company were authorized 
to issue, and the transfers in question were 
part of this overissue. The security turned 
out worthless and the bank lost the money 
advanced. It was also the fact that the rail- 
way company did not benefit in any way by 
the false statements of Tremayne, their sec- 
retary, which were madeentirely in the in- 
terest of himself and Madison. It also ap- 
peared that it was within the scope of Tre- 
mayne’s duties to make answer to such in- 
quiries as the plaintiffs had made. At the 
trial a verdict was taken for damages and 
leave was given to either of the parties to 
move for judgment. Afterwards the divis- 
ional court consisting of Manisty, J., and 
Mathew, J., directed judgment to be entered 
for the plaintiffs. The railway company 
thereupon appealed. 

It was contended by the defendants that 
as they had in no way profited by the false 
representation of their secretary they were 
not liable. Here the act had been done by 
the secretary for his own and his friend’s 
interest, and it could not be just that the 
principal should be deemed to have author- 
ized such misrepresentation. On the other 
hand it was contended that it was enough 


418 Q. B. D. 714. 





that the secretary was the servant of the 
railway company, and that it was within the 
scope of his business to make such represen- 
tations as this, on behalf of his company. 
What the secretary did was therefore binding, 
and the court could not go behind the fact 
and inquire what amount of benefit may 
have accrued to the principal. 


The court of appeal reversed the judgment 
of the court below, but threw out the hint 
that the point raised in the court below was 
somewhat different. The court below held 
that the railway company were liable though 
they were a corporation. The court of ap- 
peal, however, thought there was another 
reason which showed that the railway com- 
pany were not liable. If the company had 
directed their secretary what answers the 
secretary was to give to the plaintiff then 
they would be liable. But here the secretary 
had no express directions of that kind, and 
made the statements exclusively in his own 
interest. He was not, therefore, acting for 
the defendants. If he had had the princi- 
pal’s authority to do the act, it would not 
matter whether the principal was benfited or 
not. But where there was no express auth- 
ority it made all the difference whether the 
principal profited or not. And it was ob- 
served that no case could be produced where 
the principal was held liable when the serv- 
ant made the statements only in his own 
interest. 


Some discussion occured as to whether the 
servant in this case could be said to be act- 
ing within the scope of his authority, in 
other words, whether he was authorized to 
do acts of ‘‘that class.’’ Bowen, L. J., an- 
swered that argument by putting it in the 
form of adilemma. He said: ‘‘The fraud- 
ulent answer must have either been within 
the scope of the agent’s employment or 
outside it. It could not be within it, for 
the company had no power to bind them- 
selves to the consequences of any such an- 
swer. If it is not within it, on what ground 
can the railway company be made _ responsi- 
ble for an agent’s act beyond the scope of 
his employment, and from which they de- 
rived no benefit?’’ The same judge observed 
that he gave no opinion as to how far a’ stat- 
utory corporate body could in any case be 
made liable in an action for deceit beyond 
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the extent of the benefits they have reaped 
by the fraud. 

Though these decisions have occurred as to 
the higher order of servants, yet the same 
principle will equally govern the acts done 
by servants of every degree in the ordinary 
course of service. The difficulty will chiefly 
be to trace out the quantum of benefit which 
may have accrued to the master, for the test 
will be in most of the cases where no express 
authority has been given whether the mas- 
ter’s business has materially benefited by the 
servant’s fraud.—Justice of the Peace, Eng. 








PARTNERSHIP — TAXATION — JOINT LIABIL- 
ITY—PARTY IN POSSESSION. 





CHAPIN V. STREETER. 





Supreme Court of the United States, January 23, 1888. 


1. Partnership—Taxation—Joint Liability—Party 
in Possession.—In 1880 and 1881, plaintiff and defend- 
ant, as copartners, each owned an undivided one-half 
of a hotel with the furniture and other personal prop- 
erty therein. In October, (881, they dissolved part- 
nership, defendant renting of plaintiff his part thereof 
for two years. In May, 1882, the plaintiff and defend- 
ant were indebted for taxes assessed against such 
joint property fur 1880 and 1881, in the sum of $630. 
Defendant paid one-half thereof. The balance not 
being paid, an undivided one-half of the property was 
sold to pay it to one J, to whom the defendant paid 
rent thereafter. Suit by plaintiff for rent under his 
contract: Held, that the unpaid balance of tax was 
a joint liability upon the firm property; that it was the 
duty of the defendant in possession to pay all the tax, 
and that the court properly instructed the jury to find 
for the plaintiff. 


2. Same—Refusal of One to Allow Payment—Effect. 
—The statement of plaintiff that he did not want de- 
fendant to pay any taxes on his share of the property, 
and that if he did so, plaintiff would not repay him or 
allow it to him in their transactions as partners, does 
not satisfy or discharge the obligation of the defend- 
ant to pay the same. 


Mr. Justice MILLER delivered the opinion of the 
court: 

This is a writ of error to the circuit court of the 
United States for the district of Colorado. James 
Streeter, who was plaintiff below, recovered a 
judgment against Howard C. Chapin, the defend- 
ant below, for the sum of $7,113.44. The case 
was tried by a jury, and the court instructed 
them to find for the plaintiff. To this instruction 

he exception was taken upon which the case 
turns here. 

It appears from the bill of exceptions that in 
the year 1880 and 1881 the plaintiff and defend- 
ant were copartners in the business of keeping 
the Clarendon Hotel, in Leadville, Lake County, 





Colorada, each owning an undivided one-half 
of the hotel, and the furniture and personal prop- 
erty therein; that on the thirty-first day of Octo- 
ber, 1881, this partnership was dissolved, and the 
defendant rented of the plaintiff the undivided half 
of this hotel and the furniture and personal property 
therein, for the term of two years. This contract 
was evidenced by a written instrument, which 
was introduced at the trial, and by other evidence 
it was shown on the part of the plaintiff that at 
that time there remained due and unpaid, for rent 
and interest on the several installments as they 
became due, the sum of $7,113.44. The defend- 
ant offered evidence to show that on the first day 
of May, 1882, the plaintiff and defendant ‘were 
indebted to the county of Lake, for taxes assessed 
against them on their joint property, to-wit, the 
said hotel property and furniture, for the years 
1880 and 1881, the sum of six hundred and thirty 
dollars; that, to satisy the sum of three hundred 
and fifteen dollars of said taxes and the cost of 
sale, the treasurer of said Lake county distrained, 
advertised, and sold the undivided one-half of 
the furniture and other personal property in and 
about the said hotel, owned by the said Streeter 
and Chapin jointly.”’ At that sale one John W. 
Jacque purchased the undivided one-half of this 
furniture and other personal property in and 
about the hotel, owned by said Streeter and 
Chapin jointly, for $106, which was paid by him 
to the county treasurer. It further appeared that 
previous to such distraint and sale Chapin, the 
defendant, had paid such treasurer one-half of 
the amount of $630 assessed against the property. 
The advertisement of the sale is copied in full in 
the bill of exceptions. The most important part 
of it is the notice by the treasurer of Lake county 
that he distrained the personal property of Streeter 
for delinquent personal taxes, and would sell the 
same on the sixteenth day of May, 1882, at the Clar- 
endon Hotel, in the city of Leadville, or so much 
thereof as would be necessary to satisfy the sum 
of $315.90. The property was described as the 
furniture of 65 bed-rooms in that hotel, consisting 
of beds and bedding, chairs, wash-stands, bureaus, 
and carpets in each room, also the furniture of 32 
bed-rooms in the Tabor Opera House building, 
on the upper floor; three billiard tables and 
fixtures; bar fixtures; other office and kitchen 
furniture; and all the other personal property of 
Streeter in those buildings. The defendant also 
proved that he afterwards rented the undivided 
one-half of the property so sold from Jacque at 
the rate of $275 per month, and that from the time 
of the sale until this suit was brought such rent 
amounted to the sum of $5,575. The defendant 
also offered to prove by his own statement that, 
prior to the sale of this property for taxes, Streeter 
frequently notified him not to pay any taxes on 
his part of the property owned by them in com- 
mon, either real or personal and that he had de- 
clared that if he did pay such taxes on his half of 
the property, he would not allow it to him in 
their transaction as partners, nor would he pay it 
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to him, but the court refused to allow the intro- 
duction of this testimony. This being all the 
evidence, the court charged the jury that the 
plaintiff was entitled to recover the rent according 
to the contract, as to the amount of which there 
was no controversy. They were therefore di- 
rected to find a verdict for the sum of $7,113.44, 
which was done. 

It was the duty of Chapin, who was in posses- 
sion of the property and in use of it at the time, 
to have paid the taxes. The $315 of taxes for which 
the distraint was made was, notwithstanding the 
payment of one-half of the original amount by 
Chapin, a joint liability upon the property of the 
firm. So much of the property as was necessary 
to pay the taxes should have been sold; being 
personal property, the proceedings under dis- 
traint comtemplated a seizure by the treasurer, 
and when a sale was made a delivery by him to 
the purchaser. Again, this being the joint or 
partnership debt of both, the payment of one-half 
of it by Chapin did not discharge him from the 
obligation of paying the other half to the treag- 
urer of Lake county. The sale, therefore, was a 
sale for the payment of his debt, a debt for which 
he was as liable to the county as Streeter, and 
which the ofticer was as much bound to make out 
of his property, or out of that of the partnership, 
as he was out of that which belonged to Streeter. 
Being in the exclusive possession and control of 
it during the term of the lease, by virtue of his 
own written contract, it was his duty to have 
paid this tax, and thus protected the property 
from sale. Though this possession, and the rent 
which he was paying monthly to Streeter, he had 
the means of protecting his own interest and se- 
curing the repayment to himself of Streeter’s half 
of the taxes. The obligation which he was under 
to protect that property by the payment of a debt 
for which he was personally liable is clear. 

This obligation was not satisfied or discharged 
by the statement of Streeter to him, that if he 
paid Streeter’s half of the taxes be wonld not 
allow it to him. Streeter could not thus make a 
law for the conduct of this partnership property, 
and governing the rights growing out of the con- 
tract of lease; nor would this statement of his, if 
it had been permitted to be proved, have dis- 
charged Chapin from his obligation to the county 
to pay the taxes levied on this property. Instead 
of paying the taxes, as appears from the evidence, 
Chapin, under a sale of this property which it 
was his duty to have prevented by such payment, 
and without any disturbance of his possession, or 
any attempt to disturb it by force or by legal 
prooceeditgs, has voluntarily paid to Jacque over 
$5,000 as rent upon that which the latter pre- 
tended to buy for the price of $106. 

The following authorities, if any are needed, 
support this view of the subject: Section 2250 of 
the General Laws of Colorado provides that ‘‘all 
taxes levied or assessed upon personal property 
of any kind whatsoever sball be and remain a 
perpetual lien upon the property so levied upon, 





until the whole amount of such tax is paid; and 
if such tax shall not be paid on or before the first 
day of January next succeeding such levy, it is 
hereby made the duty of the county treasurer to 
collect the same by distress and sale of any of the 
personal property so taxed, or of any other prop- 
erty of the person assessed.*’ See, also, Stockwell 
v. Brewer, 59 Me. 286; Frost v. Parker, 65 Lowa, 
178, 21 N. W. Rep. 507; Eberstien v. Oswalt, 47 
Mich. 254, 10 N. W. Rep. 360; Meyer v. Dubuque 
Co., 49 Iowa, 193. 
The judgment of the circuit court is affirmed. 


Nore.—In the first case cited by the court in the 
principal opinion, it is held that for the purpose of 
taxation, the firm and not an individual member 
thereof is the owner of the partnership property; and 
that a member of two firms residing in Bangor and 
carrying on the business of one of the firms there 
could not be taxed in Brewer for his portion of the 
former firm’s lumber piled on the wharf of the firmin 
Brewer to season.! This was decided under a statute 
providing that “partners, * * * whether residing 
in the same or different towns, may be jointly taxed 
under their partnership name, in the town where 
their business is carried on, * * * and if they 
have places of business in two or more towns, they 
shall be taxed in each town for the portion of prop- 
erty employed therein; and they shall be jointly and 
severally liable for such tax.’ Mr. Desty states the 
general rule applicable to taxation of partnership 
property as follows: “‘A partnership firm is taxable 
on its property at the place where the business of the 
firm is conducted, while the members are severally 
taxable for their interests where they reside, unless 
the statute lays down a differentrule.’? Where, how- 
ever, the partnership is dissolved, it no longer exists 
as a separate entity and cannot be assessed as such.+ 

In the case of Meyer v. Dubuque, cited in the prin- 
cipal opinion, it is held that the assessor is not obliged 
toapportion the assessment among joint owners of 
property according to the interest of each.5 And in 
Eberstein v. Oswalt, it was held that upon the sale of 
lands by an executor the entire interest of the estate 


‘therein must be sold, and that an attempted sale of an 


undivided portion of such interest would be void.® 

It is ordinarily the duty of the party in possession 
under claim of title or ownership to pay taxes, and he 
cannot acquire any better title at a tax-sale caused by 
failure to pay his own tax.’ A tenant in common 
cannot ordinarily acquire an adverse title by purchase 
at a tax-sale.8 Soa tenant under obligation to pay 
taxes can acquire no title against his landlord at such 


1 Stockwell v. Brewer, 59 Me. 286. 

2 Rev. Stat. Me. 1857, ch. 6, § 21. 

3 Desty on Taxation, 298, § 62, citing Forst v. Parker, 34 
N. J. L. 71; Peabody v. Co. Commrs., 10 Gray, 97; Fair- 
banks v. Kittredge, 24 Vt. 9. Compare Taylor v. Love, 
43 N. J. L. 142. 

4 Von Phul v. New Orleans, 24 La. Ann. 261. Compare 
Oliver v. Lynch, 130 Mass, 143. 

5 Meyer v. Dubuque, 49 Iowa, 193. 

6 Eberstein v. Oswalt, 47 Mich. 264. 

7 Garwood v. Hastings, 38 Cal. 217; Lacey v. Davis, 4 
Mich. 152; Jones v. Davis, 24 Wis. 229; Jeffry v. Hursh, 45 
Mich. 59; Barrett v. Amerein, 36 Cal. 332; Busch v. Hus- 
ton, 75 Lil. 343. 

8 Davis v. King. 87 Pa. St. 261; Burns v. Byrne, 45 Iowa, 
288; Watkins v. Eaton, 30 Me. 529; Downer v. Smith, 38 
Vt. 464; Cooley on Taxation (2d ed.) 500; Bertram v. 
Cook. 32 Mich. 518. 
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asale.2 And the purchase by one whose duty it is, as 
part owner, to pay the taxes, will operate simply as a 
payment thereof without conferring any additional 
title.0 Thisis true although he may not be person- 
ally assessed for the tax.!! Where the owners of part- 
nership property reside elsewhere, it is the usual prac- 
tice to assess the tax to the person in charge.!2 

An unincorporated joint stock company, with trans- 
ferable shares, may be a partnership, and, as such, is 
taxable where the business is carried on, and the 
interest of a partner therein is not the value of his 
shares, but an individual interest in the assets as a 
tenant in common.!3 So where a partnership gets its 
material at one place, as in case of a lumber firm, and 
has its home office at another, it is taxable at the home 
office, even though the material may be shipped di- 
rectly from the place where it is obtained without 
passing through the home office.14 

A tax only operates upon the partnership as it 
exists at the time, and the fact that a partner has re- 
tired without notice thereof will not make him liable 
to the State for a tax imposed after his retirement, 
for levying a tax is not giving credit, but imposing a 
burden. But it has been held that a partner who 
has sold his interest to his copartner must reinburse 
them where they have been compelled to pay a tax 
upon the entire stock, on the ground that it constituted 
an incumbrance on the praperty which he sold to 
them.!6 

The statute of Indiana in regard to the taxation of 
water-craft provides that ‘‘all persons, companies, or 
domestic corporations owning steamboats, * * * 
or other water-craft, shall list the same in the town- 
ship, town, or city where such owner, or one of the 
members of such company resides, or where such 
corporations transacts business.!17 Under .this stat- 
ute, it was held in a very recent case, that where two 
members of a firm owning water-craft resided in an 
incorporated town in the State, the property was sub- 
ject to taxation by such town although it was kept in 
a harbor two miles from the town, and although the 
third partner resided in another town in the same 
county. It was also held that as the partners had 
listed it in the township where they resided it could 
not also be taxed in any other place.!8 In Massachu- 
setts, a ship belonging to a partnership, and employed 
in its business has been held taxable to the partners 
jointly, in the town where their business is carried on, 
and not separately at their places of residence.!9 It 
is also held in Massachusetts that the interest of an 
inhabitant of that State, asa partner, in property of 


9 Williamson v. Russell, 18 W. Va. 613; Carithers v. 
Weaver, 7 Kan. 110; Seaver v. Cobb, 98 Ill. 200; Busch v. 
Huston, 75 Ill. 343. 

10 Dubois v. Campau, 24 Mich. 360; Lewis v. Ward, 99 
Ill. 525; Dunn v. Snell, 74 Me. 24; Bender v. Stewart, 75 
Ind. 91; Cooley on Taxation (2d ed.) 501. 

11 Chouteau v. Jones, 11 Ill. 322; Smith v. Lewis, 20 Wis. 
354. 
12 Danville Co. v. Parks, 8 Ill. 170; Putnam vy. Fife 
Lake Twp., 45 Mich. 125; Hittinger v. Westford, 135 Mass. 
258. See also Swallow v. Thomas, 15 Kan. 66. 

13 Hoadley v. Co. Commrs., 105 Mass. 519; Gleason v. 
McKay, 134 Mass. 419. 

14 Putnam v. Fife Lake Twp.,45 Mich. 125; McCoy v. 
Anderson, 47 Mich. 502. Compare Barker v. Watertown, 
137 Mass. 227. 

15 Washburn v. Walworth, 133 Mass. 499. 

16 Evans v. Bradford, 35 Ind. 527. 

17 Rev. Stat. Ind. 1881, § 6293. 

18 Cook v. Town of Port Fulton, 106 Ind. 170. 

19 Peabody v. Essex Commrs., 10 Gray, 97. 
ever, Stinson v. Boston, 125 Mass. 348. 


See, how- 





a firm established and carrying on business in another 
State, is taxable in Massachusetts, the court saying, 
per Gray J., that “‘the interest of each partner in the 
partnership is his personal property. The legal title 
in the property of the partnersnip, subject to the pay- 
ment of the partnership debts, is in the partners as 
tenants in common.’ 

In New Jersey, partnership property is taxed as 
other property, and may, itseems, be assessed either 
against the firm or against each individual partner’s 
interest therein.2! . 

A tax upon all persons exercising a profession may 
be levied upon each partner separately, although he 
practices his profession only as a member of a fi:m.” 

The taxation of a firm by a wrong name is inmate- 
rial.23 E. 


2 Bemis v. Boston, 14 Allen, 366. 

21 Forst v. Parker, 34 N. J. L. 71, 73. 

22 Wilder v. Savannah, 70 Ga. 760; 8. C.,48 Am. Rep. 598; 
Lanier v. Macon, 59 Ga. 187. 

23 Lyle v. Jacques, 101 Ill. 644. 





SUBROGATION—PURCHASER WITH NOTICE— 
RIGHTS OF ASSIGNEE OF MORTGAGEE UN- 
DER VOID MORTGAGE. 


SCRIVEN V. HURSH. 





Supreme Court of Michigan, January 12, 1888. 


H made a mortgage on certain of his land to J; after- 
wards he made a second mortgage on the same lands 
to G, in which the first mortgage was recognized. 
This second mortgage was foreclosed. To save the 
redemption, the mortgagor, who had conveyed the 
premises to his wife, borrowed money of the first 
mortgagee, and as his wife’s agent, under a power of 
attorney, mortgaged the property to him for the entire 
sum included in both the first and second mortgages. 
The wife knew and approved of this. The third mort- 
gage was bought by S, who gave full value for it and 
who also paid the taxes on the land. This mortgage 
was subsequently declared to be void, on the ground 
that the husband had exceeded his authority in exe- 
cuting it. It awas held that S, as against a purchaser of 
the land from the wife with notice, was entitled to be 
subrogated to the rights of the second mortgagee to 
the extent of what he had paid for the mortgage and 
laid out in taxes. 


MorsE, J., delivered the opinion of the court: 

From a careful examination of the record, and 
the previous decisions of this court, we find the 
facts in this case to be as follows: First. On the 
twenty-fifth day of May, 1863, John M. Hursh, 
the husband of the defendant Elizabeth Hursh, 
made and delivered to one John Jeffrey two prom- 
issory notes, each for the sum of $200, with inter- 
est at 10 per cent.; one payable on or before the 
first day of January, 1864, and the other on or 
before the twenty-fifth day of May, 1864. Second. 
Various payments of principal and interest were 
made upon these notes, and the first had been 
fully paid and canceled before December 1, 1864. 
Third. At the same time these notes were exe- 


‘cuted, and to secure the payment of the same, 
the said John M. Hursh, and the defendant 
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Elizabeth Hursh, made and delivered to said 
Jeffrey a mortgage, bearing the same date as the 
notes, for $400, upon the west half of the north- 

east quarter of section No. 22, in township No. 14 
N., of range No. 4 W., in the county of Isabella 
and State of Michigan. Said notes and the mort- 

yage were drawn by and in the handwriting of 

A. W. Dodge, of Ionai, Michigan, one of the sub- 

scribing witnesses to said mort rage. Fourth. On 

the first day of December, 1864, by some arrange- 
ment between John M. Hursh and said Jeffrey, 
the payments before that time made upon said 
notes and mortgage were refunded, and the fol- 
lowing indorsement made upon the second note: 
**All payments and int. refunded December 1, 
1864. John M. Hursh. John Jeffrey.”’ This in- 
dorsement was in the handwriting of Jeffrey, ex- 
cepting the signature of Hursh, which was in the 
handwriting of Hursh. At this time two new 
notes, corresponding exactly with the old ones, 
were drawn up by Jeffrey, and in his handwriting, 
and substituted for the old ones. They were 
both dated May 25, 1863, and became by the 
agreement between Hursh and Jeffrey the evi- 
dences of the debt secured by the mortgage. 
Fifth. On the twenty-ninth day of November, 
1867, the said John M. Hursh and Elizabeth Hursh. 
executed and delivered to one Cornelius H. Gan- 
son a mortgage upon the same premises to secure 
the payment of the sum of $2,300 —$1,000 in two 
years from its date, and $1.300 in three years— 
with interest upon the whole sum payable annu- 
ally. This mortgage expressly recognized the 
existence of the $400 mortgage to Jeffrey, and 
was made subject to the same. This mortgage to 
Ganson was afterwards assigned to one Bickford. 


*. Sixth. On the twenty-ninth day of May, 1871, 


John M. Hursh conveyed the lands covered by 
these mortgages to one Wesley Winters, who on 
the same day deeded the same to the defendant 
Elizabeth Hursh. Seventh. On the ninth day of 
April, 1872, Elizabeth Hursh executed and de- 
livered to John M. Hursh a power of attorney, by 
which she empowered him to sell and convey all 
lands of which she was possessed in the counties 
of Isabella and Clare in this State, for such prices 
as to him might seem just and meet, and to exe- 
cute necessary deeds to convey the title thereto in 
fee. Eighth. The Ganson mortgage was fore- 
closed by advertisement, and on the twenty-third 
day of November, 1872, there was due upon the 
same about the sum of $1,530, and the time of 
redemption had nearly expired. The defendant 
Elizabeth and her busband, Joa M. Hursh, were 
uuable to redeem the premises, and on the said 
twenty-third day of November, 1872, the said 
John M. Hursh applied to Jeffrey for a loan of 
the money necessary for that purpose. He re- 
ceived of Jeffrey money enough, at least, for this 
purpose, and redeemed the premises. And on 
that day the said John M. Hursh for himself, and 
also for his wife, under said power of attorney, 
executed and delivered to said John Jeffrey a 
warranty deed of the 80 acres then standing in the 





name of his wife, and covered by the Ganson 
mortgage, and other lands owned, or claimed to 
be owned, by said John M. Hursh, and known as 
‘Indian lands.”’ Jeffrey, on the same day, exe- 
cuted and delivered back to said John M. Hursh 
a bond, in which he obligated himself, upon the 
payment to him of the sum of $3,514.46, with in- 
terest at the rate of 10 per cent., on or before one 
year from its date, to reconvey to said Hursh, bis 
heirs or assigns, or to whomsoever the said Hursh 
might name, the lands conveyed to said Jeffrey 
by the said warranty deed. Ninth. John Jeffrey 
died intestate sometime in the year 1874. His 
wife, Louisa Jeffrey, was appointed administra- 
trix of his estate. Treating the said deed as a 
mortgage, on the twelfth day of June, 1876, the 
said Louisa Jeffrey, as such administratrix, as- 
signed the same in writing, for a valuable consid- 
eration, to the complainant in this suit; said as- 
signment reciting that the mortgage debt was 
$3,514.46 and interest, and that said sum included 
the said $400 mortgage and notes. Tenth. Scriven 
foreclosed this deed, as a mortgage, in the circuit 
court for the county of Isabella in chancery, and 
obtained a decree for the full amount of the bond 
and interest. Under this decree, taken upon de- 
fault after personal service, the premises were 
advertised to be sold on the sixteenth day of 
November, 1877. November 14, 1877, John M. 
*Hursh and Elizabeth Hursh petitioned to have 
the decree vacated, and the case opened so that 
they might appear and answer, claiming that the 
indebtedness of John M. Hursh at the date of the 
giving of the bond was only $1,800, and that the 
bond was conditioned for the payment of $3,514.46, 
because Jeffrey represented to Hursh that a bond 
should specify double the amount of the actual 
consideration. Upon appeal of this court, the 
prayer of the petitioners was granted. See Scriven 
v. Hursh, 39 Mich. 98. Eleventh. On the fifth 
day of November, 1877, the defendant Robert 
Hillock purchased the interest of Mrs. Hursh in 
the 80 acres. Hillock had notice of the fore- 
closure proceedings, and purchased subject to 
Scriven’s claim. Twelfth. About this time John 
M. Hursh died. His estate was insolvent. Scriven 
went no further with his foreclosure suit, and 
soon thereafter the heirs of John Jeffrey brought 
ejectment against Elizabeth Hursh and Robert 
Hillock and another to recover possession of the 
premises. The plaintiffs in the ejectment suit 
relied upon the deed from Hursh to Jeffrey as an 
absolute coriveyance. After several trials, it was 
finally decided by this court that this deed was a 
mortgage, and that, under the power of attorney, 
Hursh had no authority to execute the same, as 
far as this 80 acres, the property of Mrs. Hursh, 
was concerned. See Jeffrey v. Hursh, 42 
Mich. 563, 4 N. W. Rep. 303; 45 Mich. 59, 7 N. 
W. Rep. 221; 49 Mich. 31; 12 N. W. Rep. 898; 
and 58 Mich. 247, 25 N. W. Rep. 176; and 27 N. 
W. Rep. 7. Thirteenth. The complainant now 
files his bill to foreclose the $400 mortgage from 
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John M. Hursh and Elizabeth Hursh to John 
Jeffrey, and asks to be subrogated to the mort- 
gagee’s rights in the Ganson mortgage, and to 
recover taxes paid by him to protect his lien. 

The theory of complainant is that at the time 
the deed and bond were executed, that Hursh ob- 
tained about $1,500 to pay the Ganson mortgage, 
and cash enough besides, together with the 
amount due upon the $400 mortgage and the 
$1,500, to amount to the sum named in the bond, 
to-wit, $3,514.46. The defendants answer that 
the $400 mortgage has been fully paid, and ought 
to be canceled and discharged. Mrs. Hursh avers 
that she has no definite information of what 
passed between her husband and Jeffrey at the 
time the deed was made, but on information and 
belief states that said Hursh at that date did give 
said Jeffrey a mortgage on certain lands in 
Isabella county to secure him for an indebtedness 
equal to one-half of the amount stated in the 
bond. She denies that Hursh was not able to pay 
the amount due on the Ganson mortgage, or that 
he ever applied to Jeffrey for aloan for the pur- 
pose of redeeming the lands from said mortgage, 
or that Hursh in any way acted for her in pro- 
curing a loan from Jeffrey, or in redeeming or 
paying said mortgage. She has no knowledge 
whether any part of said loan was used in paying 


or redeeming said Ganson mortgage, and leaves” 


the complainant to his proofs in that regard. She 
further alleges that the other lands mentioned in 
said deed or mortgage were of great value, to-wit, 
of the value of $9,000, and that the title of Hursh 
was perfect to the same. She denies that there is 
any lien existing upon the 80 acres by virtue of 
either the $400 mortgage or the Ganson mortgage, 
and denies the right of the complainant, under 
his assignment from Mrs. Jeffrey, to any interest 
in either of said mortgages. Hillock’s answer fol- 
lows that of Mrs. Hursh. He denies any know- 
ledge of complainant’s rights and equities in 
the premises at the time of his purchase from 
Mrs. Hursh, except such as appeared upon the face 
of the assignment from Mrs. Jeffrey to complain- 
ant. ‘ 

The proof is conclusive that the $400 mortgage 
has never been fully paid, except as it was under- 
taken to be paid or secured by the deed from 
John M. Hursh to Jeffrey. It is also clear that 
John M. Hursh obtained from Jeffrey money 
enough to pay in full the Ganson mortgage and 
release it,and it is equally clear that, Jeffrey, his 
heirs, legal represenatives, or assigns have never 
been repaid the money so loaned. Mrs. Hursh, 
by her mortgage to Ganson after the time she 
claims the $400 mortgage was paid, recognized 
the existence and validity of the same, and rati- 
fied the arrangement between Hursh and Jeffrey, 
by which the payments made were refunded and 
the new notes executed. By her petition to open 
the decree of foreclosure in Scriven v. Hursh (see 
39 Mich. 98), she acknowledged an indebtedness 
of her husband to Jeffrey of $1,800 at the time 
the deed and bond were executed; and in her 





answer in the present suit she practically admits 
the same thing. We think she had knowledge of 
the loan of the money to redeem the Ganson 
mortgage, and that she acquiesced in it. Wealso 
are of the opinion that she knew of the whole 
transaction, and that the $400 mortgage was to be 
paid, and paid only, by the deed. It follows, 
therefore, that she, before her assignment or deed 
to Hillock had received the benefit of the $400 
mortgage, and the Ganson mortgage from Jeffrey, 
by an arrangement known to her, and in which 
she acquiesced. She has not repaid the money 
received and evidenced by these two mortgages. 
The complainant, by his a-signment, has acquired 
the rights of Jeffrey in the premises. He is a 
purchaser in good faith, and has paid value for 
Jeffrey’s interest. In equity, he is entitled to a 
payment of the amount due upon both mortgages, 
and the taxes paid by him upon the premises. 
The decree of the court below will be reversed, 
and a decree entered here for complainant in ac- 
cordance with this opinion and the prayer of his 
bill of complaint, and with costs of both courts. 


Nore.—It has recently been said! that “the doctrine 
of subrogation is a devise to promote justice;” and a 
mere stranger cannot invoke its aid, for such a person 
ean establish no equity.? 

Subrogation takes place, without agreement, only 
when one, not a mere stranger or volunteer, has per- 
formed the obligations of another, or paid his own 
debt assumed for a valuable consideration by another, 
or when he has paid incumbrances for the protection 
of his own title or interest, the payment of which he 
has not assumed by contract. Neither is a creditor 
entitled to subrogation to a lien which, but for his own 
laches, he might have had himself.4 

One who advances the consideration for a convey- 
ance to another is entitled to a vendor’s lien, or may 
be considered as subrogated to the rights of a vendor.5 

Where a surety for the payment of a debt receives a 
security for his indemnity and to discharge such in- 
debtedness, the principal creditor is, in equity, entitled 
to the full benefit of that security, though such cred- 
itor did not act upon the credit of such security in the 
first instance, or even knows of its existence. 

Payment hy one primarily liable, ordinarily extin- 
guishes an incumbrance or debt so that no right to 
subrogation arises therefrom.’ 

It has been held that an accommodation indorser is 
entitled to be subrogated to the rights of the maker 
when it appears that the notes Were given for a ma- 
chine warranted, but which proved on trial to he 
worthless; that the holder took with notice after 
maturity, and that the principal maker is insolvent.’ 

It is said by the Supreme Court of Wisconsin that, 
upon payment by an insurance company of the loss 


1 Acer v. Hotchkiss, 97 N. Y. 402. 

2 Acer v. Hotchkiss, supra; Gans v. Thierry, 93 N. Y. 
282; Nolte v. Creditors, 9 Mart. 602; Sandford v. McLean, 
3 Paige, 117; Webster’s Appeal, 86 Pa. St. 409. , 

8 Birky v. Abbott (Ind., 1885), 1 N. E. Rep. 485; Edwards 
v. Davenport, 20 Fed. Rep. 756. 

4 Mechling’s Appeal (Penn., 1885), 1 Atl. Rep. 326. 

5 Carey v. Boyle ( Wis., 1881), 11 N. W. Rep. 47. 

6 Richards v. Yoder (Neb.), 6 N. W. Rep. 699. 

7 Abbott v. Kasson, 72 Pa. St. 188; Klippel v. Shields, 90 
Ind. 81. 

8 McDonald vy. Moran (Wis., 1881), 8 N. W. Rep. 864. 











KUM 








Vou. 26. 


THE CENTRAL LAW JOURNAL. 473 








sustained by the owner from the burning of his prem- 
ises, the company will be subrogated to any right 
which the owner had against the person causing the 
injury. 

Where a person is in a manner barred, and on his 
own motion, in the absence of any contract that he 
shall be substituted in the place of the creditor, pays 
the debt, he will be regarded as an intermeddler and 
not entitled to subrogation.!° 

Payment of a promissory note by athird person 
having no interest to protect, extinguishes it, and the 
person making the payment is not entitled to subro- 
gation.l! 

A surety on a trustee’s bond, who is forced by action 
against him to compensate the trust estate for the loss 
of securities belonging to it, which have been illegally 
applied by the trustee in payment of a private debt, 
becomes subrogated to the rights of the estate against 
the transferee of the securities, and the latter having 
notice of the breach of trust can recover of it the 
amount of the securities.!2 

Where the plaintiff’s assignor discharged certain prior 
mortgage liens on defendant’s land, receiving in re- 
turn a mortgage from defendant, which in the fore- 
closure proceedings was adjudged void for usury, and 
the mortgagee thereupon assigned his rights to the 
plaintiff, who sought to be subrogated to the liens dis- 
charged by his assignor, it was held that the claim 
was invalid, becaused based upon right acquired under 
a void mortgage.18 

A president of a corporation who, to preserve the 
property for the parties he represents, pays the inter- 
est due on a mortgage of such property out of his in- 
dividual fund, is entitled to be subrogated to their 
rights.14 

It has been held that it is only through the equity 
which one member of a firm has in the firm property 
or against his copartners, that firm creditors can, on 
the principle of subrogation, enforce their claims 
against firm property; and where the equities of all the 
members of the firm have been wiped out by a sale of 
the assets of the firm under execution against all the 
members of the firm, on a joint judgment for a debt 
not of the firm, but in which all the members were 
jointly liable as individuals, there is nothing to which 
the doctrine of subrogation can apply. 

In Goodyear v. Goodyear,’¢ it was held that neither 
A, a purchaser of land subject to a mortgage which 
he assumed and paid, and which formed part of the 
purchase price, nor B, his grantee, is entitled to sub- 
rogation to the rights of the mortgagee, as against a 
judgment creditor of the mortgagor whose judgment 
had been rendered at the time the land was bought 
by A. 

A surety upon a note given by his principal for the 
purchase price of a chattel, the title to which it was 
expressly stipulated should remain in the sellor until 
full satisfaction of the debt, is entitled, upon payment 
of the debt by him, to be subrogated to all the rights 
and remedies of the creditor, and has the same rights 
as the equitable assignee of the latter to take posses- 
sion of the property for his security; and the right of 
such security to be subrogated is not affected by the 


9 Pratt v. Radford (Wis., 1881), 8 N. W. Rep. 606. 

10 Wormer v. Waterloo (Iowa, 1882), 14 N. W. Rep. 331. 
ll Birford v. Adams (Ind., 1885),3 N. E. Rep. 753. 

12 Blake v. Traders’, etc. (Mass., 1887), 12 N. E. Rep. 414. 
13 Perkins v. Hall (N. Y., 1887), 12 N. E. Rep. 48. 

M4 Bush v. Wadsworth (Mich., 1886), 27 N. W. Rep. 582. 
15 Saunders v. Reilly (N. Y., 1887), 12 N. E. Rep. 170. 

16 Iowa, 1887, 33 N. W. Rep. 142. 

17 Torp v. Guiseth (Minn., 1887), 33 N. W. Rep. 550. 





fact that he holds a mortgage upon the same property 
for another and prior debt.!7 

Generally, where it is equitable that a person fur- 
nishing money to pay a debt should be substituted for 
the creditor, or in place of the creditor, such person 
will be so substituted.!8 

In MeNeil v. Miller,'9 it was said that the doctrine of 
subrogation, being the creature of equity, is so admin- 
istered as to secure essential justice without regard to 
form, and is independent of any contractual relation 
between the parties to be affected by it. 

It is not applied in favor of one who has ofliciously 
and as a mere volunteer paid the debt of another, for 
which neither he nor his property was answerable; 
but it wil) be applied whenever the person claiming its 
benefit has paid a debt for which another was pri- 
marily answerable, and which he was compelled to 
pay in order to protect his own rights or save his own 
property. 

Guarantors of a mortgagee compelled to pay a de- 
ficiency therein, are entitled to subrogation to all the 
securities which are held as collateral to the debt 
secured by the original mortgage, and are entitled to a 
subsequent mortgage obtained by the mortgagee as 
additional] security.” 

Where a party receives no part of the consideration 
of a promissory note, but indorses it at the request of 
one of two joint makers, he is an accommodation in- 
dorser, and he occupies substantially the same posi- 
tion as surety, he may, upon payment of the note, be 
subrogated to the rights of the holder.2! 

In Muir v. Berkshire, Biddle, C. J., said, subroga- 
tion generally takes place between cocreditors, where 
the junior pays the debt due to the senior to secure his 
own claim, or it arises from transactions of principals 
and sureties, and sometimes between cosureties or co- 
guarantors. It is not allowed to voluntary purchasers 
or strangers, unless there is some peculiar equitable 
relation in the tiansaction, and never to mere med- 
dlers. But while this is the rule generally, we think 
that a person who has paid a debt under a colorable 
obligation, to do so that he may protect his own claim, 
should be subrogated to the rights of the creditor. 

18 Crippen v. Chappel, 35 Kan. 495; Yaple v. Stephens 
(Kan., 1887), 14 Pac. Rep. 222. 

19 W. Va., 1887, 28. E. Rep. 335. 

20 Havens v. Willis (N. Y., 1885), 3 N. E. Rep. 313. 

21 Hiner v. Newton, 30 Wis. 640; McDonald v. Moran, 8 
N. W. Rep. 864; Hoffman v. Butler (Ind., 1886),4 N. E. 
Rep. 681. As illustrating the doctrine of subrogation, 
see Dering v. Earl, etc., 2 Eq. H. L. Cas. 291; Aldritch v. 
Cooper, 8 Ves. 382; Mayhew v. Crickett,2 Swanst. 185; 
Law v. East, 4 Ves. 824; Hodson v. Shaw, 3 Myl. & K. 183; 
Pearl v. Deacon, 24 Beav. 186; Lake v. Brutton, 18 Beay. 
34; Strange v. Fooks,4 Giff. 408; Drew v. Lockett, 32 
Beav. 499; Capel v. Buller, 2 8. & S. 457; Scribner v. 
Adams, 73 Me. 541; Kelley v. Herrick, 131 Mass. 373; 
Thompson v. White, 48 Conn. 509; Townsend v. Whitney, 
75 N. Y. 425; Stule’s Appeal, 72 Pa. St. 101; Price v. Trus- 
dell, 28 N. J, Eq. 300; Dent v. Waite, 9 W. Va. 41; York v. 
Landis, 65 N. S. 535; Saffordes v. Wade. 51 Ala. 214; 
Osborn v. Noble, 46 Miss. 449; Talbot v. Wilkins, 31 
Ark. 411; Farmers’, etc. v. Sherley, 12 Bush, 304; Allen v. 
Henley, 2 Lea, 141; Kirkman v. Bank of America, 2 
Coldw. 397; Smith v. Rumsey, 33 Mich. 183; Kieth v. 
Hudson, 74 Ind. 333; Prout v. Lomer, 79 Ill. 331; Hol- 
lingsworth v. Pearson, 53 Iowa, 53; McArthur v. Martin, 
23 Minn. 74; Eaton v. Hasty,6 Neb. 419; Van Orden v. 
Durham, 35 Cal. 136; Liddudad’s, ete. v. Robinson, 12 
Wheat. 594; Norwood v. Norwood, 2 Har. & J. 238; 
McDougal v. Dougherty, 14 Ga. 674; Neilson v. Fry, 16 
Ohio St. 552; Dearborn v. Taylor, 18 N. H. 153; Pierson v. 
Catlin, 18 Vt. 77. 


22 52 Md. 149. 
2% See 8 Pom. Eq. 201, § 1212; “A Point in the Law of 


Subrogation,” 16 Cent. L. J. 27. 
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The facts in the principal case are somewhat com- 
plicated, and will require several careful readings in 
order to understand the decision which seems to just 
and in accordance with the law. Wma. M. ROCKEL. 
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1. AcTION—Consideration—Plea. In an action on 
a promissory note, a plea that the note was given with- 
out any consideration whatever, is a good plea in bar.— 
Fisher v. Fisher, 8. C. Ind., Feb. 28, 1888; 15 N. E. Rep. 832. 

2. APPEAL—Affidavit of Poverty.—An affidavit in lieu 
of an appeal bond, which does not give the number of 
the case, the date of the judgment, its nature, nor in 
whose favor it was rendered, is defective, and the cer- 
tificate must be Cismissed.—Perry v. Scott, 8. C. Tex., 
April 26, 1887; 7S. W. Rep. 384. 

3. APPEAL—Assignments of Error—Record.— Assign- 
ments of error based upon supposed findings of particu- 
lar facts will not be considered where there are no con- 
clusions of fact and law found in the record.—Johnson v. 
Sabine, etc. R. Co., 8. C. Tex., Feb. 7, 1888; 7S. W. Rep. 379. 

4. APPEAL—Conflict of Testimony. When the rec- 
ord shows ample testimony to sustain a verdict in favor 
of the plaintiff, the supreme court will not reverse the 
verdict because the evidence is conflicting.—Sabine, etc. 
R. Co. v. Johnson, 8. C. Tex., Feb. 7 1888; 78. W. Rep. 378. 








5. APPEAL—Evidence—Exclusion. When the rec- 
ord does not show what the witness would have said in 
reply to an eacluded question, the action of the trial 
court will not be reviewed in that matter.—Jacoby v. 
Brigman, 8. C. Tex., Dec. 2, 1887; 7S. W. Rep. 366. 

6. APPEAL—Exceptions—Trial Term. When a bill} 
of exceptions was not presented at the trial term, and 
leave to present it at the following term was not ob- 
tained, the court properly refused to sign it at the fol- 
lowing term.— Wade v. Bryant, Ky. Ct. App., Feb. 25, 1888 ; 
78. W. Rep. 397. 

7. APPEAL—Former Appeal—Decision. When, on 
a former appeal, it was held that the complaint stated a 
cause of action, its sufficiency cannot again be called in 
question.— Gwinn v. Hamilton, 8. C. Cal., March 20, 1888; 
17 Pac. Rep. 212. 

8. APPEAL—From County to District Court—Waiver. 
— When a cause appealed from a county court is 
tried in the district court without calling attention to a 
motion made in the county court to set aside a judg- 
ment by default for lack of service of summons, the ob- 
jection is waived.— Cooper v. McKeen, 8. C. Colo., Jan. 27, 
1888; 17 Pac. Rep. 97. 

9. APPEAL—Incompetent Testimony — Objection. 
A verdict based upon incompetent but relevant testi- 
mony, which was not Objected to, cannot be disturbed 
on appeal.—Frauenthal v. Bridgman, 8. C. Ark., March 7, 
1888; 7S. W. Rep. 388. 

10. APPEAL—Judgment—Reversal. When acounty 
court sets aside a judgment for fraud, and its action is. 
sustained by the district court, such findings will not 
be molested on appeal upon questions of fact.—Mord- 
horst v. Reynolds, 8S. C. Neb., Feb. 28, 1888; 37 N. W. Rep. 
80. 

1l. APPEAL—Justice of the Peace—Evidence. In a 
suit on a debt due plaintiff before a justice of the peace, 
evidence admitted that the debt accrued to a partner- 
ship of the plaintiff and another cannot be reviewed on 
special appeal.— Webster v. Williams, 8. C, Mich., March 2, 
1888; 37 N. W. Rep. 62. 


12. APPEAL—Loss of Papers — Certiorari. When 
the original papers in preparing an appeal are taken by 
the trial judge, who goes out of office, carrying the 
papers with him, the proper remedy, until a proper 
effort has been made ineffectually to obtain the papers, 
is by certiorari.—Nicholis v. Dunning, 8. C. N. Car., March 
5, 1888; 5S. E. Rep. 409. 


13. APPEAL—Order after Final Judgment. Under 
Montana laws, an appeal will lie from an order adjudg- 
ing costs against the plaintiff, made after a judgment 
was entered dismissing his petition.—Granite, etc. Co. v. 
Weinstein, 8..C. Mont., Jan. 14, 1888; 17 Pac. Rep. 108. 


14. APPEAL—Practice—Filing Briefs.—The case hav- 
ing been ordered to be submitted on briefs, and none 
having been filedin the time allowed, it will be dis- 
wmissed.— Markham v. Fowler, 8. C. Cal., March 26, 1888; 17 
Pac. Rep. 228. ' 

15. APPEAL—Questions of Law—Certificate. When 
a case involves less than $100, and the certificate of the 
judge fails to state that the questions of law certified 
were Involved in the cause, the appeal will be dis- 
missed.—Ball v. Van Riper, 8. C. lowa, March 19, 1888; 37 
N. W. Rep. 120. 

16. APPEAL—Review—New Questions.—— When neither 
the pleadings nor the evidence, in an action to set aside 
a sale of goods as fraudulent, show that the goods were 
exempt from execution, such question cannot be con- 
sidered for the first time on appeal.— Richardson v. Wood- 
ring, S. C. lowa, March 10, 1888; 37 N. W. Rep. 122. 

17. APPEAL—Review of Evidence. The court, on 
appeal, can only inquire whether the jury, in an honest 
exercise of their discretion, were justified by the evi- 
dence in their verdict.— Haskell v. City of Des Moines, 8. C. 
Iowa, March 9, 1888; 37 N. W. Rep. 6. 

18. APPEAL—Submission on Briefs—Delay. 
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ing judgment on the ground of default, and subsequently 
appellant files his brief, default will not be granted, but 
appellee will be allowed time to file his brief.—Peek v. 
Peek, 8. C. Cal., March 20, 1888; 17 Pac. Rep. 213. 

19. APPEAL—Weight of Evidence. When the evi- 
dence is conflicting, the verdict will not be set aside on 
appeal as not sustained by the evidence.—Johnson v. 
Lefingwell, 8. C. lowa, March 9, 1888; 37 N. W. Rep. 10. 

20. APPEAL—Weight of Evidence. When there isa 
substantial conflict in the evidence, on appeal the find- 
ings of the jury or trial judge will not be reviewed.— 
Coffman v. Acton, 8. C. lowa, March 10, 1888; 37 N. W. Rep. 
121. 

21. APPEARANCE—Special—Attorney. An attorney 
having appeared to strike out an amended complaint, 
and having asked for time to plead till such motion is 
determined, has not so appeared as to waive a service 
of suinmons on the defendant, under California law.— 
Powers v. Braly, S.C. Cal., March 14, 1888; 17 Pac. Rep. 
197. 

22. ASSIGNMENT FOR CREDITORS—Reservation. An 
assignment for the benefit of such creditors only as will 
consent to accept their proportionate shares in full of 
their claims, and providing that the remainder shall be 
paid over to the assignor, is valid, under Texas laws.— 
Cunningham v. Norton, U. 8. 8.C., March 19, 1888; 8 8S. C. 
Rep. 804. 

23. ATTACHMENT—Dissolution—Motion. A motion 
to dissolve an attachment, made after the time when 
the summons requires the defendant to answer, comes 
too late, under Montana laws.— J aughn v. Dawes, 8. C. 
Mont., Jan. 16, 1888; 17 Pac. Rep. 114. 

24. ATTACHMENT — Insolvency — Equitable Lien. 
Under Colorado laws, the equitable lien of the creditors 
of an insolvent corporation is not superior to an attach- 
ment levied before the jurisdiction of a court of equity 
had been properly invoked and exerted.—Jones v. Bank 
of Leadville, 8. C. Colo., Nov. 25, 1887; 17 Pac. Rep. 272. 

25. ATTACHMENT — Notice by Publication. When, 
in an attachment suit, the service by publication must 
contain a description of the land attached, otherwise a 
judgment therein should be vacated on motion. — 
Cackley v. Smith, 8. C. Kan., Feb. 11, 1888; 17 Pac. Rep. 156. 

26. ATTACHMENT — Receiver — Writ of Error. An 
attachment was issued before a receiver was appointed, 
but an amended attachment affidavit was filed after- 
wards: Held, that the attachment lien, as to the rights 
of a receiver, dates from the issuing. A writ of error to 
a final judgment brings up for review an order made 
discharging an attachment.—Breene v. Merchants’, etc. 
Bank, 8. C. Colo., Feb. 6, 1888; 17 Pac. Rep. 280. 

27. ATTORNEY—Notice — Principal. Notice to any 
attorney or his knowledge will not affect his principal, 
unless given or acquired after the relation began.— 
McCormick v. Joseph, S. C. Ala., Feb. 28, 1888; 3 South. 
Rep. 796. 

28. ATTORNEY AND CLIENT — Forfeiture of Fee. 
Where an attorney fails to pay his client the money 
which is due to him, and forces him to employ another 
attorney to collect the money from the first, he forfeits 
his fee earned in the first collection.—Large v. Coyle, S. 
C. Penn., Jan. 3, 1888; 12 Atl. Rep. 343. 

29. BANKS AND BANKING—Acceptance—Clearing House. 
Where one bank draws a check upon a second in 
favor of a third, which deposits it with a fourth bank 
for collection, and it passes into the clearing house, 
from which it is turned over to the second bank which 
enters it as paid, and afterwards receives notice within 
the time prescribed by clearing house rules that it 
should not be paid, the drawee bank is not liable for the 
amount of the check.— German, etc. Co. v. Farmers’, etc. 
Co., 8. C. Penn., Jan. 3, 1888; 12 Atl. Rep. 303. 

80. BENEVOLENT SOCIETIES—Rights of Members—Ex- 
pulsion. A member of an unincorporated associa- 
tion, which has a benevolent fund, who: has been ex- 
pelled for an offense which, under its constitution and 
by-laws, is only punishable by a fine, and was after- 









































same offense but under another name, and who was ex- 
pelled for that cause, is entitled to a order of court 
commanding his restoration to the rights of member- 
ship.— Otto v. Journeymen Tailors, 8. C. Cal., March 21, 
1888; 17 Pac. Rep. 217. 


31. BILLS AND NOTES—Consideration. When an 
executor delivers certain’ assets of an estate to an heir 
before the time of distribution, under an arrangement 
with the other heirs, there is sufficient consideration 
for the note of such heir to him for his commissions.— 
Rickey v. Morrison, 8. C. Mich., March 2, 1888; 837 N. W. 
Rep. 56. 

32. BILLS AND NOTES—Requirements. An instru- 
ment read: “$1,000. Three years from date I promise to 
pay to B, for value received, in United States gold coin, 
at the rate of ten per cent. per annum.” It was dated 
and ‘signed: Held, to be u valid promissory note.— 
Strickland v. Holbrooke, 8. C. Cal., March 20, 1888; 17 Pac. 
Rep. 204. 

33. BOUNDARIES—Public Navigable River. Whena 
deed bound land by a public navigable river, the 
grantee takes to the ordinary stage of the water.—Hess 
v. Cheney, 8. C. Ala., Feb. 24, 1888; 3 South. Rep. 791. 

34. CARRIER—Bill of Lading. Where a bill of lad- 
ing is given by a carrier, which specifies the destination 
of the goods, a contract by the carrier to deliver them 
at another place cannot be implied from marks upon 
the goods.—North v. Merchants’, etc. Co., 8. J. C. Mass., 
March 3, 1888; 15 N. E. Rep. 779; 5 N. Eng. Rep. 907. 

35. CARRIERS—Limiting Liability—Connecting Lines.— 
A carrier cannot limit its liability to wanton or gross 
negligence. When a carrier receives property to carry 
over its road and deliver to a connecting line, upon so 
doing it is no further liable.—Alabama, etc. R. Co. v. 
Thomas, 8. C. Ala., Feb. 28, 1888; 3 South. Rep. 802. 

36. CARRIER — Stoppage in Transitu — Laches. 
Where goods were attached in the hands of the carrier 
for the debt of the consignee, and afterwards the con- 
signor gave notice to stop them in transitu, and after- 
wards was notified that he could have the goods by in- 
demnifying the carrier, but neglected to do so until 
after the goods had been sold under the attachment 
and delivered to the purchaser,ina suit by the con- 
signor against the carrier it was held that the former 
was guilty of laches and could not recover.—Baltimore, 
etc. Co. v. Davis, 8. C. Penn., Jan. 3, 1888; 12 Atl. Rep. 335. 

37. CERTIORARI—Burden of Proof. In order to ob- 
tain a writ of certiorari the petitioner must establish 
every material allegation in his petition. The burden 
of proofis upon him.—Collins v. Holyoke, 8. J. C. Mass., 
March 3, 1888; 15 N. E. Rep. 908; 5 N. Eng. Rep. 909. 

38. CERTIORARI — Taxation — Assessment. Con- 
struction of New Jersey statutes with reference to tax- 
ation and assessments therefor. When certiorari will 
not lie in such a case.—State v. City of Elizabeth, 8. C. N. 
J., Feb. 27, 1888; 13 Atl. Rep. 5. 

89. CONSTITUTIONAL Law. The title of an act, “an 
act to incorporate the Empire Contract Company,” is 
sufficient within the constitutional provision that the 
subject of an act shail be expressed in its title.—Ca- 
rothers v. Philadelphia Co., 8. C. Penn., Jan. 9, 1888; 12 
Atl Rep. 314. 

40. CONSTITUTIONAL LAW—Practice of Medicine. 
The Colorado act regulating the practice of medicine is 
constitutional.—Brown v. People, 8. C. Colo., Feb. 17, 1888; 
17 Pac, Rep. 404. 

41. CONSTITUTIONAL LAw—Statute. A statute of 
Pennsylvaniaexempting certain property from taxa- 
tion is held unconstitutional, because it contains yore 
than one subject not expressedin its title.—Borough of 
Swickley v. Sholes, 8. C. Penn., Jan. 3, 1888; 12 Atl. Rep. 
302. 

42, ConTRACT—Consideration — Bastard. A con- 
tract with the mother to support their bastard child, 
not made upon threats of the mother to institute pro- 
ceedings therefor, is without consideration and is in- 
valid.— Mercer v. Mercer, Ky. Ct. App., Feb. 28, 1888; 7 8. 
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48. CONTRACT—Jury—Evidence. It is the province 
of a jury to decide what an oral contract is when the 
evidence is conflicting. It is error to withhold that 
question from the jury.—Patten v. Pancoast, N. Y. Ct. 
App., March 20, 1888; 15 N. E. Rep. 893. 

44. CONTRACT—Rescission. A agreed to sell B land, 
for which B was to pay in live stock, and to give his 
note for the balance due at a certain time. Such bal- 
ance was never paid nor tendered: Held, that B could 
not claim a rescission of the contract because a deed 
theretor had not been made to him.—Orr v. Rich, 8S. C. 
Utah, March 1, 1888; 17 Pac. Rep. 261. 

45. CONTRACT—Rescission. Where a contract has 
been made between two parties and a new contract 
subsequently entered into between them, which re- 
lated to the same property as the first contract, the 
making of the second contract is virtually a rescission 
of the first, which thereafter is not in any respect bind- 
ing.—Hallenbeck v. Kindred, N. Y. Ct. App., March 20, 1888; 
15 N. E. Rep. 881. 

46. CONTRACT—Specific Performance — Demand. 
Where, by a contract, a party is entitled to payment for 
specific articles delivered on his farm, he is not entitled 
to a money judgment until he has demanded the de- 
livery of the articles according to the terms of the con- 
tract.— Wisecarver v. Adamson, 8. C. Penn., Jan. 3, 1888; 12 
Atl. Rep. 358. 

47. CORPORATIONS—De Facto — Mortgage. In an 
action of replevin against the sheriff, plaintiff claimed 
the property under a mortgage from a de facto corpora- 
tion: Held, that defendant could not prove the corpora- 
tion was not de jure by reason of a defective certificate 
of incorporation.—Duggan v. Colorado, etc. Co., 8. C. 
Colo., Feb. 17, 1888; 17 Pac. Rep. 105. 


48. CORPORATIONS—Receiver—Ex Parte Proceedings. 
Under Colorado law, a receiver cannot be ap- 
pointed on the er parte petition of an insolvent corpora- 
tion asking to be dissolved, there being no action pend- 
ing.—Jones v. Bank of Leadville, 8. C. Colo., Nov. 25, 1887; 
17 Pac. Rep. 272. 

49. CORPORATIONS — Service — Principal Office. 
Under Colorado laws, a corporation must be served in 
the county where its principal office or business is car- 
ried on.— Western U. T. Co. v. Conant, 8. C. Colo., Feb. 17, 
1888; 17 Pac. Rep. 107. 

50. CORPORATION—Stockholder—Substitution — Trans- 
fer. Where defendant’s partner had subscribed for 
stock in a corporation in his own name and induced 
defendant to attend the meetings and act as director: 
Held, that defendant became liable as a stockholder by 
these evidences of his acceptance of the transfer, al- 
though it was not formally made on the books of the 
corporation.— Weinman v. Wilkinsburg, etc. Co., 8. C. 
Penn., Jan. 3, 1888; 12 Atl. Rep. 288. 


51. Costs. Final Jadgment—Eminent Domain.— 
After fina) judgment dismissing a petition for right of 
way for a mining claim, the court may at chambers ad- 
judge costs, under Montana laws.—Granite, etc. Co. v. 
Weinstein, 8S. C. Mont., Jan. 25, 1888; 17 Pac. Rep. 113. 


52. Costs—Offer of Judgment. When a party de- 
fendant files in court an offer of judgment for a certain 
amount and costs, and notifies the plaintiff's attorney, 
who declines the offer, upon a subsequent recovery for 
a less amount the plaintiff must pay the costs accruing 
after the offer.— Wichita, etc. R. Co. v. Beebe, 8. C. Kan., 
Feb. 11, 1888; 17 Pac. Rep. 154. 

53. Costs—Security — Non-resident. Under Ala- 
bama laws,the court may prescribe and afterwards 
extend the time within which security for costs must be 
given by a non-resident plaintiff.—Hr parte Jones, 8. C. 
Ala., Feb. 28, 1888; 3 South. Rep. 811. 

54. CouRTsS—Territorial—Adjourned Terms.—— Under 
Rev. Stat. U. 8. § 1934, adjourned terms of the Supreme 
Court of Arizona are not sessions, but distinct and sep- 
arate terms.— Bryan v. Pinney, 8. C. Ariz., March 16, 1888; 
17 Pac. Rep. 97. 

55. CRIMINAL LAaw— Accomplice—Corroboration. 









































An accomplice may testify on the trial of the principal 
for stealing a steer, and the finding of the hide 
and entrails of the missing animal in the prin- 
cipal’s back yard is sufficient corroboration of the 
accomplice to sustain a conviction.—People v. Grundell, 
8. C. Cal., March 20, 1888; 17 Pac. Rep. 214. 

56. CRIMINAL LAw—Appeal—Objection. When no 
exception is taken to an instruction it cannot be urged 
in the appellate court.—Jefries v. Com., Ky. Ct. App., 
Feb. 25, 1888; 7S. W. Rep. 396. 

57. CRIMINAL LAw— Assault with Intent to Kill — 
Newly-discovered Evidence. When, in a case of 
assault with intent to kill, the principal point was who 
was the aggressor, and there was much evidence pro and 
con, a new trial should be granted for newly-discovered 
evidence, that the wounded man had threatened to kill 
the defendant before sundown.—State v. Bailey, 8. C. 
Mo., March 5, 1888; 78. W. Rep. 425. 

58. CRIMINAL LAW— Bribery Proof. A party can 
be convicted of receiving a bribe for his vote at an 
election by the testimony of the briber alone, and since 
he is thereby deprived of the right to vote and hold 
office he can appeal.—Cheek v. Com., Ky. Ct. App., Feb. 
28, 1888; 7S. W. nep. 403. 

59. CRIMINAL Law—Confessions—Corpus Delicti. 
When the deceased is found dead in defendant’s lot, 
who confesses that he killed him, an instruction is 
properly refused that defendant’s confession, unless 
made in open court, will not warrant a conviction, un- 
der Kentucky law, unless accompanied by other proof 
that such an offense was committed.—Ruberts v. Com., 
Ky. Ct. App., Feb. 28, 1888; 78. W. Rep. 401. 


60. CRIMINAL Law—Continuance—Material Witness.— 
Where the evidence is conflicting in a case of carrying 
concealed weapons, a continuance should be granted 
on account of the absence of witnesses by whom de- 
fendant expects to prove that the were with him all 
day and knew that he had no weapons.—Fowler v. State, 
Tex. Ct. App., Feb. 4, 1888; 7S. W. Rep. 340. 


61. CRIMINAL LAw—Embezzlement—Mail Rider. 
A mail rider who steals the money in a registered letter 
is not the agent of the writer, under the Alabama law, 
punishing embezzlement by an agent.—Brewer v. State, 
8. C. Ala., Feb. 28, 1888; 3 South. Rep. 816. 


62. CRIMINAL LAW—Evidence—Appeal. On appeal 
the verdict in a criminal case will not be set aside for 
insufficiency of evidence, when the evidence is not so 
wanting that the jury could not, in the exercise of their 
discretion, have found the prisoner guilty.—State v. 
Maher, 8. C. lowa, March 8, 1888; 37 N. W. Rep. 5. 


63. CRIMINAL LAw—Former Conviction—Submission. 
When evidence pro and con ona plea of former 
conviction is introduced, though the plea was objected 
to but not passed on, the judgment must be reversed, 
for the failure of the court to submit the question to the 
jury in his charge.—Munch v. State, Tex. Ct. App., Feb. 
4, 1888; 7S. W. Rep. 341. 

63. CRIMINAL LAW—Former Jeopardy. A party 
cannot plead former jeopardy when at the former trial 
he stood mute, a plea of not guilty was entered for him 
and an attorney appointed, and after the examination 
of one witness the jury was discharged on the motion 
of his own attorney.—People v. White, 8. ©. Mich., March 
2, 1888; 37 N. W. Rep. 34. 

65. CRIMINAL LAW — Homicide — Involuntary Man- 
slaughter. When the defendant was only defending 
himself by his open hands from an attack by the 
brotber of the defendant, when the defendant joined in 
the attack and stabbed him, an instruction as to invol- 
untary manslaughter cannot properly be given:— Wood 
v. Com., Ky. Ct. App., Feb. 25, 1888; 7S. W. Rep. 391. 


66. CRIMINAL LAW — Homicide—Justification. De- 
fendant was informed on Saturday when away from 
home, that deceased had committed adultery with his 
wife; on the Sunday evening following he went a con- 
siderable distance to the home of the deceased and then 
































killed him in bed without any provocation at the time: 
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Held, that the homicide was not justifiable, under Utah 
laws.— Territory v. Halliday, 8. C. Utah, Feb. 18, 1888; 17 
Pac. Rep. 118. 

67. CRIMINAL LAW — Homicide—Threats. Threats 
made by the deceased at a time prior to the killing are 
not admissible, if there is no evidence tending to prove 
any circumstances calculated to arouse any fear of 
danger to the defendant at the time of the killing.— 
Territory v. Halliday, 8. C. Utah, Feb. 18, 1888; 17 Pac. 
Rep. 118. 

68. CRIMINAL Law—Indictment—Construction. All 
parts of an indictment will be construed together, and 
it will be sustained if from the whole the crime is suffi- 
ciently alleged.— Territory v. Evans, 8. C. Idaho, Feb. 27, 
1888; 17 Pac. Rep. 139. 

69. CRIMINAL Law—Indictment—Counts. In an in- 
dictment, under Kentucky laws, two were charged in the 
first count as principals in cutting C with a knife with 
intent to kill, and in the following two counts each was 
alternately charged as principal and abettor: Held, 
that there was no misjoinder.—Cupp v. Com., Ky. Ct. 
App., Feb. 28, 1888; 7S. W. Rep. 405. 

70. CRIMINAL LAW—Indictment—Second Return. 
When the State’s attorney quashes an indictment, the 
grand jury cannot return another bill without any 
further examination of witnesses.— State v. Ivey, 8. C. N. 
Car., March 5, 1888; 5S. E. Rep. 407. 

71. CRIMINAL Law—Larceny—Election. When the 
indictment charges the larceny of a hog, the owner 
whereof was unknown, and two witnesses testify, the 
testimony of each tending to show that he owned the 
hog, a case for an election is not presented.—Black v. 
State, 8. C. Ala., Feb. 28, 1888; 3 South. Rep. 814. 

72. CRIMINAL LAw—Larceny—Mistake. When, in 
the case of larceny of a mare the defense is, that the de- 
fendant took it up and branded it by mistake, the jury 
should be instructed as to the effect of such a mistake. 
—Criswell v. State, Tex. Ct. App., Feb. 1, 1888; 78. W. Rep. 
337. 

73. CRIMINAL Law—Larceny—Notes of Testimony.— 
Under Utah laws, the taking with felonious intent of 
books containing a phonographic report of testimony 
at a trial and having no value except for such report, is 
harceny.— Territory v. McGrath, 8. C. Utah, March 1, 1888; 
17 Pac. Rep. 116. 

74. CRIMINAL Law—Rape—Indictment. Under Cal- 
ifornia law, an indictment for rape is sufficient if it 
charge that the crime was committed by force, vivlence 
and against the will of the prosecuting witness. It is 
not necessary to set out the exact circumstances,— 
People v. Snyder, 8. C. Cal., March 21, 1888; 17 Pac. Rep. 
208. 























75. CRIMINAL LaAw—Reporter’s Transcript of Testi- 
mony—Original Notes. Upon a trial for larceny, the 
reporter’s transcript of the testimony of a deposing 
witness is admissible like a deposition. The reporter 
may file a certified copy of his notes in longhand with 
the clerk in a reasonable time, the ten days’ time in the 
statute is merely directory. The record must affirma- 
tively show that he has not filed his original notes, be- 
fore Pen. Code Cal. § 869, will be held to be violated.— 
People v. Grandeill, 8. C. Cal., March 20, 1888; 17 Pac. Rep. 
214. 

76. CRIMINAL LAw—Witnesses—Accessories. Ona 
trial for theft of money the defendant’s mother, though 
she is under indictment for receiving and concealing 
the same, is a competent witness, under Texas laws.— 
Gray v. State, Tex. Ct. App., Feb. 1, 1888; 78. W. Rep. 











77. CRIMINAL PRACTICE—Agreed Verdict. When, 
in acriminal case a defendant enters a plea of not 
guilty, but upon the impaneling of the jury by agree- 
ment between both parties the jury returns a verdict of 
guilty, such a verdict is invalid, under lowa laws.—State 
v. Keegan, 8. C. lowa, March 10, 1888; 37 N. W. Rep. 120. 

78. CRIMINAL PRACTICE—Homicide—Instruction. 
An instruction asked, that unless it was established by 
the evidence that the killing was unlawfully and with 








malice aforethought, the jury must acquit, may be 
qualified by the court by adding, of the crime of murder. 
—People v. Williams, 8. C. Cal., March 20, 1888; 17 Pac. 
Rep. 211. 

79. CRIMINAL PRACTICE —Intoxicating Liquors—New 
Trial. When the State, in a prosecution for unlaw- 
fully selling intoxicating liquors, has introduced proof 
of several sales and has elected the sale upon which to 
rely for conviction, it may, upon a new trial, rely upon 
a different sale for conviction.—State v. Dow, 8. C. Iowa, 
March 10, 1888; 37 N. W. Rep. 114. 

80. CRIMINAL PRACTICE—Sunday Law. One who 
has been convicted of violating the Sunday law of Penn- 
sylvania, and has paid the fine and cost, cannot reopen 
the case, which is at an end.—Commonwealth v. Gipner, S. 
C. Penn., Jan. 3, 1888; 12 Atl. Rep. 306. 

81. CRIMINAL PRACTICE—Trial—Discretion. On ap- 
peal, the act of the court in fixing the time of trial of a 
criminal case during the term will not be disturbed, un- 
less an abuse of discretion or some prejudice to the 
prisoner resulting therefrom is shown.—State v. Maher, 
8. C. Iowa, March &, 1888; 37 N. W. Rep. 2. 

82. DAMAGES—Actual—Exemplary. Where a right 
is invaded, and there is no evidence of actual damage, 
there is no foundation upon which exemplary damages 
can attach.—Amos wv. Buck, 8.C.lowa, March 9, 1888; 
37 N. W. Rep. 118. 

838. DAMAGES—Crops— Measure. When the plaint- 
iff, in an action for flooding his crops, states the value 
thereof at maturity, less expense of harvesting in case 
of no overflow, the jury should be instructed to limit the 
damages to the value of the crops at the time of the in- 
jury.—Gul/, etc. R. Co. v. Hedrick, 8. C. Tex., Dec. 20, 1887 ; 
78. W. Rep. 353. 


&. DEED — Acknowledgment — Probate.~——-A deed 
acknowledged before a commissioner appointed by the 
govenor for the District of Columbia, which is recorded 
without being adjudged by the clerk of the superior 
court to be duly acknowledged, is postponed to an at- 
tachment filed subsequent to such record.—Zvans v. 
Etheridge, 8S. C. N. Car., Feb. 27, 1888; 5S. E. Rep. 386. 

8. DEED—Tenendam — Labendum.—— When a deed 
conveys a fee simple without limitation, and the laben- 
dum clause conveys only a life estate, the grantee will 
take an absolute estate.—Ratlife v. Marrs, Ky. Ct. App., 
Feb. 23, 1888; 7S. W. Rep. 395. 

86. DEPOSITION — Certificate. A certificate to a 
deposition that the foregoing answers were made, sub- 
scribed and sworn to before me, is not sufficient, under 
Texas law, to render the deposition admissible in evi- 
dence.— Sabine, etc. R. Co. v. Broussard, 8. C. Tex., Feb. 3, 
1888; 7S. W. Rep. 374. 


87. DESCENT AND DISTRIBUTION—Application—Allega- 
tions. An application to thé probate court to sell 
lands for distribution among the joint owners must 
state the names of all the owners, their residences, the 
interest of each and the number of shares into which 
the property is to be divided.—Morgan v. Farred, 8. C. 
Ala., Feb, 28, 1888; 3 South. Rep. 798. 


88. DESCENT AND DISTRIBUTION—Widow—Agreement. 
When a widow agrees to take a child’s share and 
then sues to set aside her agreement, when the executor 
obtains a similar agreement from her, and there is some 
doubt whether she understood the agreement, the de- 
cree of a chancellor setting aside the agreement will 
hot be disturbed on appeal.— Tennelly v. Tennelly, Ky- 
Ct. App., Feb. 25, 1888; 78. W. Rep. 304. 

89. DESCENT AND DISTRIBUTION — Will—Widow. 
Under Alabama law, a widow is not entitled to the dis- 
tributive share of her husband’s personal estate unless 
she files her dissent from his will, though it contains no 
provision for her.—McGee v. Stephens, S.C. Ala., March 
1, 1888; 3 South. Rep. 8v8. 

90. Divorck—Decree by Consent—Dower. A de- 
cree of divorce, under an agreement between the 
parties that the wife was not to receive any alimony or 
costs, cannot be set aside for fraud, because the hu 
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band did not know that she would be entitled to dower. 
—Orth v. Orth, 8. C. Mich., March 2, 1888; 37 N. W. Rep. 
67. 

91. DowER—Jurisdiction. All questions as to want 
of, or irregularity as to, jurisdiction of superior courts 
in dower proceedings have been removed by Acts N. 
Car. 1870-71, ch. 108, § 1.—Brickhouse v. Sutton, 8. C. N. 
Car., Feb. 27, 1888; 5S. E. Rep. 380. 

92. EJECTMENT—Adverse Possession.——Where plaint- 
iff claimed title by a warrant issued many years before, 
but no patent had been issued thereon, and defendant 
claimed by adverse possession, his claim being fully 
matured by lapse of time: Held, that adverse posses- 
sion would prevail against the title by warrant, whether 
any patent had been issued or not.—Patten v. Scott, 8. C. 
Penn., Jan. 3, 1888; 12 Atl. Rep. 292. 

98. EJECTMENT—Fraud—Equitable Title. Circum- 
stances stated under which it was held that where, in 
an action of ejectment and plaintiff held the legal title 
by partition proceedings, and defendant insisted that 
he held that title in trust for him (the defendant), the 
court below erred in directing a verdict fur the plaintiff. 
—Hoover v. Hoover, 8. C. Penn., Jan. 30, 1888; 12 Atl. Rep. 
276. 

94, EJECTMENT—Improvements—Color of Title. A 
defendant in ejectment, who has paid the taxes on the 
land in good faith, believing he was the purchaser, and 
two years have elapsed without any offer by the owner 
to repay, and defendant has continued to occupy the 
premises till suit brought, may recover for permanents 
improvements made with the knowledge, express or 
implied, of the plaintiff.—Finnegan v. Campbell, 8. C. 
Iowa, March 10, 1888; 37 N. W. Rep. 127. 

95. EJECTMENT—Landlord and Tenant—Possession.— 
A tenant, who was prohibited from subletting or as- 
signing without permission of the landlord, sold his 
business and let the purchaser go into possession, re- 
taining the right to keep certain property there, and 
himself paying the rent. He afterwards surrendered 
possession to the landlord: Held, that under such find- 
ings the lessor was entitled to a judgment for posses- 
sion in ejectment proceedings.—Fisher v. Slattery, 8. C. 
Cal., March 22, 1888; 17 Pac. Rep. 235. 

96. EJECTMENT—Rule of Court—Evidence. Where 
a rule of court requires parties in ejectment suit to file 
abstracts of their titles, stating what part of their re- 
spective adversary’s claims they deny, evidence by a 
party that he held up to his claimed line by adverse 
hostile possession for twenty-one years previous to the 
bringing of the suit is competent and important, and it 
is error to exclude it.—Jreland v. Bagley, 8.C. Penn., Jan. 
3, 1888; 12 Atl. Rep. 321. 

97. EJECTMENT—Will—Power of Sale. When, in 
ejectment, defendant claims under one who held a life 
estate under a will, with power of sale in case of neces- 
sity, the deed may be attacked for lack of necessity for 
a sale without first having it set aside in equity.— Scheidt 
v. Crecelius, 8. C. Mo., March 5, 1888; 78. W. Rep. 412. 

98. EJECTMENT—Writ of Inquiry—Mesne Profits. 
The English statute of 16 and 17 Car. II, ch. 8, § 4, con- 
cerning damages awarded by writ of inquiry ejectione 
Jirme, is not in force in Pennsylvania. The statutes of 
that State have made full provision for the recovery of 
damages and mesne profits in ejectment cases.— War- 
ren v. Steer, 8S. C. Penn., Jan. 30, 1888; 12 Atl. Rep. 264. 

99. ELECTIONS—Canvassing Board—Duties. It is 
the duty of the canvassing board to canvass all poll 
books of the election returned to the office of the 
county clerk.—Patten v. Florence, 8. C. Kan., Feb. 13, 1888; 
17 Pac. Rep. 174. 

100. ELECTIONS—Districts— Villages. Villages are 
not election districts for State and county elections 
separate from the township in which they are situated. 
—Stemper v. Higgins, S.C. Minn., Feb. 14, 1888; 37 N. W. 
Rep. 95. ‘ 

101. ELECTIONS—Voters—Legislative Power. 
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territory may legislate on the subject of suffrage, ob- 
serving constitutional limitations and the restrictions 





imposed by congress.—IJnnis v. Bolton, 8.C. Idaho, March 
6, 1888; 17 Pac. Rep. 264. 

102. EMINENT DOMAIN—Benefits—Constitutional Law. 
In proceedings to condemn lands for a public 
street, when it appears that some lots north of the 
property will be benefited thereby, and some lots south 
to a small extent, no necessity appears for such con- 
demnation, a law allowing the jury in eminent do- 
main proceedings to take into consideration the bene- 
fits accruing to the unappropriated ground, but not 
requiring them to state the damages separately, is un- 
constitutional.—City of Detroit v. Daly, 8.C. Mich., March 
2, 1888; 37 N. W. Rep. 11. 

103. EMINENT DOMAIN— Damages and Benefits. 
After condemnation proceedings were begun the owner 
of a tract conveyed the part to be condemned to A and 
the rest to B: Held, that contracts between A and B 
relative thereto were inadmissible, since benefits to 
adjacent land cannot be set-off against damages for the 
land taken, even though one party owns both tracts.— 
In re Willis Ave., 8. C. Mich., March 2, 1888; 37 N. W. Rep. 
19. 

104. EQuiry — Reference — Cancelation. When, 
after a deed has been ordered to be canceled, and the 
defendant required to pay to the plaintiff whatever 
may be found due to her, it is proper to make by an in- 
terlocutory decree a reference to a referee to ascertain 
the amount to be so paid.—Zapp v. Miller, N. Y. Ct. App., 
March 20, 1888; 15 N. E. Rep. 889. 

105. EQquiry—Specific Performance—Description. 
An agreement to sell a portion of a lot on a given street, 
twenty feet wide and running back to another named 
street, is too indefinite to be specifically enforced if it 
appears that the lot soto be sold was a portion of a 
much larger lot fronting upon the first named street 
and belonging to the grantor.—Appeal of Holthouse, 8. C. 
Penn., Jan. 3, 1888; 12 Atl. Rep. 340. 


106. ESTOPPEL—Title— Common Grantor. When 
both parties derive title from the same grantor the de- 
fendant is estopped from claiming that such grantor 
had no title.—Bond v. Carroll, 8. C. Wis., March 27, 1888; 
37 N. W. Rep. 91. 

107. EVIDENCE—Affidavit—Death of Party. When 
a party has obtained a new trial on the affidavit of his 
codefendant, who was separately tried and acquitted, 
such affidavit cannot be read as evidence in the new 
trial, though the affiant has died.—Stockholm v. State, 
Tex. Ct. App., Feb. 1, 1888; 78. W. Rep. 338. 


108. EVIDENCE —Arbitrator — Statements. State- 
ments of an arbitrator to a party to the submission as 
to what was included in the award are admissible when 
the arbitrator is a witness and testifies to the same 
facts.—Amos v. Buck, 8. C. lowa, March 9, 1888;37 N. W. 
Rep. 118. 

108. EVIDENCE—Chattel Mortgage—Certified Copy.— 
Under Michigan laws, a certified copy of a chattel 
mortgage is no evidence of its execution.—Sheldon v. 
Menill, 8. C. Mich., March 2, 1888; 37 N. W. Rep. 66. 


110. EVIDENCE — Declarations Against Interest 
Fraudulent Conveyances. An administrator sued to 
set aside a conveyance as made in fraud of his intes- 
tate, a creditor of the grantor: Held, that declarations 
of the intestate relative *o an indebtedness of the 
grantor to the grantee,the deed being given to dis- 
charge such indebtedness, is competent as an admis- 
sion against his interest.—Byrne v. Reed, 8. C. Cal., 
March 20, 1888; 17 Pac. Rep. 201. 


111. EVIDENCE—Secondary—Telegram. Oral evi- 
dence of the contents of atelegram cannot be received 
until a sufficient excuse is given for not producing the 
original dispatch.—McCormick v. Joseph, 8. C. Ala., Feb. 
28, 1888; 3 South. Rep. 796. 

112. EVIDENCE—Signature—Proof. A witness who 
testifies to the signature of another must have seen the 
instrument executed, or is acquainted with the signa- 
ture of the party, or has compared that signature with 
other writings admitted or proved to be genuine.— 
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Arthur v. Arthur, 8. C. Kan., March 10, 1888; 17 Pac. Rep. 
187. 

113. EVIDENCE—Witness—Opinion. In an action 
for loss of stock, resulting from an overflow caused by 
defendant, a witness who has stated fully his informa- 
tion as to the loss of stock and what he saw after the 
flooding, may give his opinion as to the number of dead 
animals there at that time.—Sabine, etc. R. Co. v. Brous- 
sard, S. C. Tex., Feb. 3, 1888; 78. W. Rep. 374. 

114. EXEMPTION—Garnishment—Conflict of Laws. —— 
A wasin the employ of a railroad in Indiana, where 
one month’s wages are exempt, and contracted a debt 
there to B. B assigned the debt to C, who garnished 
A’s employer in Michigan, where such wages are not 
exempt: Held, that A was entitled to the exemption.— 
Drake v. Lake Shore, etc. R. Co., 8. C. Mich., March 2, 1888; 
37 N. W. Rep. 70. 

115. EXECUTION—Sales—Terms of Court. Under 
North Carolina laws,a deed obtained at an execution 
sale in Vance county on the first Monday in June is 
void.— Wortham v. Basket, 8. O. N.Car., March 5, 1888; 5 
S. E. Rep. 401. 

116. EXECUTION—Supplementary Proceedings — Con- 
tempt. When, in supplementary proceedings to 
execution, defendant pleads a discharge in insolvency, 
and refuses to answer questions as to his property and 
is committed for contempt, his remedy is by appeal.— 
Ex parte McDonald, 8. C. Cal., March 26, 1888; 17 Pac. 
Rep. 234. 

117. ExEcuToRs—Actions Against—Individual Rights. 
In a suit to foreclose a mortgage, the wife of the 
mortgagor was made a party as executrix only. She 
set up in defense a homestead previously declared by 
her. The land was sold under a decree giving the 
plaintiff possession: Held,a writ of assistance should 
not issue against her, since not being sued individually 
her homestead exemption could not properly be 
pleaded.— Stockton, etc. Assn. v.Chalmers, 8. C. Cal., March 
23, 1888; 17 Pac. Rep. 229. 

118. ExECUTORS—Allowance of Claim— Appeal. 
When the notice of appeal from the allowance of a 
claim against an estate, granted to an heirinthe name 
of the administrator, is entitled in the name of the heir, 
it is sufficient. When the administrator declines to 
appeal, but an heir does soin the name of the former, 
the heir is entitled to control the appeal.—King v. Grid- 
ley, 8. C. Mich., March 2, 1888; 87 N. W. Rep. 50. 

119. EXECUTORS — Allowance of Demand—Evidence. 
A physician sued an administrator for medical 
services rendered to the deceased, and the defendgnt 
denied that the deceased had employed plaintiff. Kvi- 
dence is admissible of a statement of the plaintiff, that 
he looked to T, who had employed him, and who had 
lived with the deceased for many years as her husband, 
as tending to show that deceased had not employed the 
plaintiff.—Gerlach v. Terry, S.C. Cal., March 20, 1888; 17 
Pac. Rep. 207. 

120. EXECUTORS—Claim s— Costs. When a party 
presents in the probate court his claim secured by 
mortgage and obtains an order to sell the property, and 
out of the proceeds is paid in full by the administrator, 
he cannot recover his costs in a suit brought in the dis- 
trict court on his claim after its presentation in the 
probate court.—Graham v. Graham, 8. C. Kan., Feb. 11, 
1888; 17 Pac. Rep. 152. 

121. EXECUTORS—Debts — Lands. A creditor can 
subject the lands of the deceased to his debts, though 
the executor and residuary legutee has sold them to 
pay his own debts.— Brown v. Logan, Ky. Ct. App., Feb. 
25, 1888; 78. W. Rep. 3y8. 

122. EXECUTORS — Expenses — Attorney’s Fees. 
When some of the heirs employ an attorney to hasten 
administration, because the executor is negligent, the 
estate is not bound for such attorney’s fees.—In re 
Stuttmeister's Estate, 8. C. Cal., March 26, 1888; 17 Pac. Rep. 
223. 

123. ExECUTORS—Letters — Validity. An applica- 
tion for letters of administration showed that the de- 



































ceased had died in a different county, did not show 
where his property was nor his residence: Held, that 
the letters issued thereon were void, under Texas laws. 
—Paul v. Willis, 8. C. Tex., Nov. 8, 1887; 78. W. Rep. 357. 

124. EXECUTORS—Sale of Realty—Adverse Possession. 
The application of an administrator to sell lands 
for the purposes of distribution, which have been in the 
adverse possession of one of the heirs for more than 20 
years, is properly refused.—Bozeman v. Bozeman, 8. C. 
Ala., Feb. 23, 1888; 3 South. Rep. 784. 

125. EXECUTORS — Sales Ordered by Court—Private 
Sales. An administrator cannot object to the grant- 
ing of the petition of a creditor for the public sale of the 
property of the deceased to pay his debts, on the ground 
that it can be more advantageously sold at private sale. 
—In re Estate of Dorsey, 8. C. Cal., March 20, 1888; 17 Pac. 
Rep. 209. 

126. EXECUTORS AND ADMINISTRATORS— W aste—Surety. 
Where two executors give a joint bond, and the 
assets of the estate come to them jointly and waste is 
committed by one, and the other executor dies, the es- 
tates of both executors must be exhausted before the 
sureties can be held liable.—Zckert v. Myers, 8. C. Ohio, 
Feb. 21, 1888; 15 N. E. Rep. 862. 


127. FEDERAL QUESTION—Navigable Rivers. A suit 
by one citizen of Oregon to restrain another from erect 
ing a bridge over the Willamette river, authorized by 
the State, does not present a federal question, and the 
federal court has no jurisdiction over the case.— Will- 
amette, etc. Co. v. Hatch, U. 8. 8. C., March 19, 1888; 88. C. 
Rep. 811. 

128. FIXTURES—House—Leased Premises. A build- 
ing occupied as a hotel moved on a vacant lot, which is 
leased for a term of years to be surrendered in the same 
condition as when leased, remains personal property.— 
Docking v. Frazeli, 8. C. Kan., Feb. 11, 1888; 17 Pac. Rep. 
160. 

129. FIxTURES—Portable Engines. A chattel mort- 
gage was given for the purchase price of a portable en- 
gine and saw-mill, with the understanding that they 
should remain personal property. Afterwards they were 
place in a mill building, so attached as to be easily re- 
movable to other places when necessary, which was 
done several times: Held, that they were not covered 
by a mortgage of the realty.—Henkle v. Dillon, 8. C. Oreg., 
Jan. 16, 1888; 17 Pac. Rep. 148. 


130. FRauD—Husband and Wife. Where a husband 
having no property which can be reached by execution 
invests his money in land, the title to which is taken in 
his wife’s name, and she afterwards sells the land, its 
proceeds may be attached for his debts by his judgment 
creditors.—Blair v. Smith, 8. C. Ind., March 6, 1888; 15 N. 
E. Rep. 817. 


131. FRauDs — Statute of — Debt of Another. A 
promise by A to pay the debt of B to C, as part con- 
sideration for the sale of personal property by B to A, 
is not within the statute of frauds, and C can enforce it. 
—Clinton N. Bank v. Studemann, 8. C. lowa, March 9, 1888; 
37 N. W. Rep. 112. 


132. FRAUDS — Statute of — Written Contract — Tele- 
grams.———A telegraphed B: will you accept employ- 
ment on two years’ guarantee at $1,400. B telegraphed 
back Le accepted and would be on hand to commence 
work January 10. A answered: I will accept you January 
10. Held, that the contract was reduced to writing, un- 
der the statute of frauds.—Little v. Dougherty, 8. C. Colo., 
Feb. 13, 1888; 17 Pac. Rep. 292. 

138. GAMING—Raffling. One who takes a chance in 
a raffle and throws dice at the drawing in a public 
place, may be convicted of gambling.—Johnson v. State, 
8. C. Ala., Feb. 23, 1888; 3 South. Rep. 790. 

134. GARNISHMENT—Judgment Debtor.-——-It is no de- 
fense to the enforcement of a judgment, that there is an 
unexecuted judgment against the debtor us gurniseee 
upon the judgment debt.—Sharpe v. Wharton, 8S. C. Ala., 
Feb. 24, 1888; 3 South. Rep. 787. 

135. GUARDIAN AND WARD — Encroachment on Prin- 
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cipal. An encroachment by a guardian without the 
sanction of the court upon the principal of the ward’s 
estate is unauthorized, when the case is not one of ex- 
treme urgency.— Tharington v. Tharington, 8.C. N. Car., 
March 5, 1888; 5S. E. Rep. 414. 

136. GUARDIAN AND WaRpD—Sale of Realty. Under 
Kentucky laws, it is not necessary to make infants par- 
ties to a statutory proceeding to sell their lands.— 
Fumish v. Austin, Ky. Ct. App., Feb. 28, 1888; 78. W. Rep. 
399. 
137. HiGHways—Boroughs—Statute.——Construction 
of Pennsylvania statutes relative to opening highways 
in boroughs, and comparison of proceedings therein 
with those affecting highways in townships. —Jn re 
Graver, 8. C. Penn., Jan. 3, 1888; 12 Atl. Rep. 345. 

188. HIGHWAYsS—County Commissioners—Assessment. 
Construction of Indiana statutes relating to high- 
Ways, the powers of county commissioners to levy 
assessmenté for the construction of highways, and the 
procedure With relation to complaints and objection.— 
Board of Commrs. v. Tahlor, 8. C. Ind., March 10, 1888; 15 
N. E. Rep. 830. 

139. HiG@Hwax—Establishment—Obstruction.— When 
a publi¢ road has been laid across certain real estate by 
competent authority and used for ten years, the land 
owner fs liable if he fences it up or obstructs it.—Langdon 
v. State, 8. C. Neb., Feb. 28, 1888; 37 N. W. Rep. 79. 

140. HiGHwayrs—Establishment — Waiver. 
proéeéeding to attach a highway that has been duly es- 
tablished to a certain road district, the legality of the 
firét establishment cannot be first questioned in an 
appellate court.—People ex rel. v. Mills, N. Y. Ct. App., 
March 20, 1888; 15 N. E. Rep. 886. 

141. HUSBAND AND WIFE—Deed—Separate Examina- 
tion. A deed by husband and wife may be im- 
peached for want of a separate examination of the wife, 
though so recited in the certificate, without showing 
fraud or knowledge of this fact on the part of the 
grantee or his assigns.— Rust v. Gof, 8. C. Mo., March 5, 
1888; 7S. W. Rep. 418. , 

142. HUSBAND AND WIFE—Her Contract—Lex Loci.— 
A contract made by a married woman in Missouri, being 
only enforceable there by equitable proceedings against 
her separate property, cannot be enforced in Coloriudo 
by an action at law against her.—Hockstadter v. Hays, S. 
C. Colo., March 9, 1888; 17 Pac. Rep. 289. 

143. HUSBAND AND WIFE—Separate Estate—His Debts. 
Where, by a verbal antenuptial contract, a wife 
owned her property as separate, and she erected build- 
ings on it, the husband contributing only his labor as a 
carpenter thereto, it is not subject to his debts.— Turner 
v. Short, Ky. Ct. App., Feb. 25, 1888; 7S. W. Rep. 391. 

144. INFANT—Ratification of Contract. Ratification 
by a minor after he comes of age of a contract, made by 
one not authorized to bind him, will not be presumed, 
because he was benefited by it and accepted its fruits.— 
Stone v. Ellis, 8. C. Tex., Dec. 18, 1887; 78. W. Rep. 349. 

145. INJUNCTION—Appeal. A restraining order to 
remain in force only till the hearing, is not continued by 
an appeal from the final judgment with supersedeas bond. 
—Fort Worth 8S. R. Co. v. Rosedale S. R. Co., 8. C. Tex., 
April 22, 1887; 7S. W. Rep. 381. 

146. INJUNCTION—Judgment—Default. A demurrer 
to a petition brought to amend a judgment taken by de- 
fault before a justice of the peace and to restrain its 
collection, is properly sustained when it shows that a 
motion to set aside the default, under California code, 
was made and overruled, and on refusal to amend, the 
injunction was properly dismissed.— Reagan v. Fitzgerald, 
8. C. Cal., March 14, 1888; 17 Pac. Rep. 198. 

147. INJUNCTION — Mortgage—Sale. An injunction 
to restrain a mortgagee of chattels from exercising the 
power of sale was properly dissolved, as the plaintiff 
had an ample remedy at law.—Lawson v. Barton, 8. C. 
Ark., March 17, 1888; 78. W. Rep. 387. 

148. INJUNCTION — Nonappealable Suits — Judgments. 
In an action to enjoin the bringing of separate 
suits on a large number of claims involving the same 
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‘questions before a justice of the peace, which suits 


would not be appealable on account of the amount in 
controversy, relief will be granted when the petition 
sets up a perfect defense, though in all the suits yet 
brought judgment has gone against the pyaintiff. A dis- 
trict court cannot enjoin a nonappealable judgment of 
a justice of the peace.— Galveston, etc. R. Co. v. Dowe, 8. 
C. Tex., Feb. 3, 1888; 7S. W. Rep. 368. 

149. INJUNCTION—Preliminary—Appeal.—The grant- 
ing of a preliminary injunction will not be disturbed on 
appeal where there is no abuse of discretion.— Wash- 
ington, etc. Co. v. Cocur de Alene, etc. Co., 8.C. Idaho, 
March 6, 1888; 17 Pac. Rep. 142. 

150. INSOLVENCY—Discharge—Discretion._——The de- 
nial of a motion to set aside a discharge in bankruptcy 
will not be disturbed unless the trial court therein 
abused its discretion.—Longnecker v. His Creditors, 8. C. 
Cal., March 21, 1888; 17 Pac. Rep. 220. 

151. INSURANCE—Assignment—Payment. Where a 
policy of insurance has been assigned, and the policy 
bears upon it the receipt of the assignee for “all sums 
due on this policy:” Held, that these facts constitute a 
good defense against an action on a policy.—North- 
western, etc. Co. v. Roth, 8. C. Penn., Jan. 3, 1888; 12 Atl. 
Rep. 283. 

152. INSURANCE—Personal Contract—Statute. If ap 
insurance agent agrees with an applicant to insure his 
property, not specifying the company which is to take 
the insurance, it is a personal contract of insurance and 
void under the statutes of Pennsylvania.—Arrott v. 
Walker, 8. C. Penn., Jan. 3, 1888; 12 Atl. Rep. 280. 

153. INSURANCE — Warranty—Application. Where 
a policy of insurance recites that statements made in 
the application are warranted to be true, and that if 
false their falsity shall defeat the policy: Held, that 
such false representations do defeat the policy.—Gluting 
v. Metropolitan, etc. Co., S. C. N. J., Feb. 27, 1888; 13 Atl. 
Rep. 4. 

154. INSURANCE—Foreign Corporation. In Penn- 
sylvania, the legislature has power to prescribe the 
conditions upon which foreign insurance companies 
may transact business in that State.—List v. Common- 
wealth, 8. C. Penn., Jan. 3, 1888; 12 Atl. Rep. 277. 

155. INTOXICATING LIQUORS—Commitment—Constitu- 
tional Law. A temporary injunction was served on 
A, restraining the use of a certain building in selling in- 
toxicating liquors. Upon information filed, the judge, 
upon examination in vacation, fined A and committed 
her to jailfor contempt: Held, that under Iowa law the 
commitment was valid.—McLane v. Granger, 8. C. Iowa, 
March 10, 1888; 37 N. W. Rep. 123. 

156. INPOXICATING LIQUORS—Constitutional Law. 
The liquor law of June 28, 1887, is unconstitutional as 
imposing excessive fines and unusual punishments, in- 
terfering with property without due process of law, and 
submitting one to the will of his neighbor.—People r. 
Haug, 8. C. Mich., March 2, 1888; 37 N. W. Rep. 21. 

157. INTOXICATING LIQUORS—Sales to Drunkards and 
Minors. Under the Iowa pharmacy acts, ignorance 
of the habits of intoxication or of the minority of the 
purchaser of intoxicating liquors, is no defense to an 
indictment for unlawful sales.—State v. Thompson, 8. U. 
Iowa, March 9, 1888; 37 N. W. Rep. 104. 

158. JUDGMENT—In Alternative — Assignment. In 
an action for rent the lessor obtained judgment for cer- 
tain described chattels or $96, their assessed value: 
Heid, that an assignee of the judgment could not sue 
tort-feasors for their conversion of those chattels.— 
Timberlake v. Powell, 8. C. N. Car., March 5, 1888; 58. E. 
Rep. 410. : 

159. JUDGMENT — Lien — Priority — Mortgage. In 
New Jersey, a judgment has a lien superior to a subse- 
quent mortgage, but if a judgment later than the mort- 
gage is obtained and sale under execution thereon, that 
judgment is superiorto the former judgment, but in- 
ferior to the mortgage. Hence the mortgage having a 
lien superior to that of the later judgment, it has a lien 
superior to that also to the former judgment.—Lambert- 
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ville, etc. Co. v. Boss, N. J. Ct. Chan., Feb. 29, 1888; 13 Atl. 
Rep. 18. 

160. JUDGMENT—Payment — Voluntary Payment—Ap- 
peal. Where a defendant voluntarily pays a judg- 
ment, but upon appeal the judgment is reversed, de- 
fendant cannot recover back the money he has paid 
because the payment was voluntary.—Gould v. McFall, 
8. C. Penn., Jan. 3, 1888; 12 Atl. Rep. 336. 

161. JUDGMENT—Revival. A judgment may be re- 

vived after the lapse of nine years from any action 
thereon.—Creighton v. Gorum, 8. C. Neb., Feb. 29, 1888; 37 
N. W. Rep. 76. 
? 162. JUDGMENT — Strangers — Stare Decisis. A 
stranger who locates land by reason of a decision of the 
supreme court, that a certain party has no title, cannot 
claim that such party is estopped to assert his title.in a 
subsequent suit by such stranger. A recent decision of 
the supreme court, which is contrary to all precedent 
and subsequent decisions, will not be upheld under the 
rule of stare decisis.— Groesbeck v. Golden, 8. C. Tex., Dec. 
2, 1887; 7S. W. Rep. 362. 

163. JUDICIAL SALES—Special Judge—Consent. An 
order confirming a commissioner’s sale of land, made 
by a person acting by consent of parties as special 
judge, is void and vests no title.—Trotter v. Neal, 8. C. 
Ark., March 10, 1888; 7S. W. Rep. 384. 

164. LANDLORD AND TENANT—Denial of Title—Ex- 
ception. In a suit by a landlord for possession, the 
defendant alleged that A was in possession adversely to 
the plaintiff, that upon plaintiff's representation that he 
was the sole heir of the owner, A went into possession 
under plaintiff with a contract for purchase from him, 
that defendant succeeded to A’s rights, that in reality, 
plaintiff was only one of several heirs and did not own 
an undivided third interest: Held, that defendant could 
deny plaintiff's title —Hammers v. Hanrick, 8. C. Tex., 
Dec. 2, 1887; 7S. W. Rep. 345. 

165. LANDLORD AND TENANT — Distress—Assignment. 
‘Where an illegal distrees for rent is made, and a 
surety on the lease pays the rent, and the landlord 
assigns the warrant to the defendant, and the officer 
proceeds to sell the goods seized, the defendant not be- 
ing aware of the assignment to him is not liable to the 
Plaintiff for the value of the goods so illegally sold by 
the officer.— Guckert v. Lowrie, 8. C. Penn., Jan. 3, 1888; 12 
Atl. Rep, 282. 

166. LANDLORD AND TENANT — Eviction — Municipal 
Corporations. Where a building is torn down by 
order of the municipal authorities, the landlord is not 
responsible to the tenant in damages for the eviction.— 
Hitchcock v. Bacon, 8. C. Penn., Jan. 3, 1888; 12 Atl. Rep. 
352. 

167. LANDLORD AND TENANT—Lease—Assignment. 
Where it is agreed between landlord and tenant,.that 
the latter shall make certain repairs and have credit for 
them on his rent, he is entitled to a credit for repairs 
made before an assignment of the lease as against the 
assignee thereof.—Kost v. Theis, 8. C. Penn., Jan. 30, 1888; 
12 Atl. Rep. 262. 

168. LANDLORD AND TENANT—Lease—Assignment.— 
When the lessor indorses on a lease which forbids an 
assignment before its expiration, that for valuable con- 
sideration A, the lessee, is allowed to occupy the store 
for ten years from 1884, the time of expiration, the rent 
to be the same, and all improvements to belong to the 
lessor: Held, that the old lease is canceled and a new 
one made, which cannot be avoided by an assignment. 
— Walsh v. Martin, 8. C. Mich., March 2, 1888; 37 N. W. 
Rep. 40. 

169, LANDLORD AND TENANT—Lease—Burden of Proof. 
When a landlord sues on a written lease the 
burden of proof is on him as to the right of recovery, 
and when defendant alleges a rescission thereof by a 
subsequent oral agreement for less rent, the burden of 
proof is on him as to such change.— Staab v. Raynolds, 8. 
C. N. Mex., January Term, 1888; 17 Pac. Rep. 136. 

170. LANDLORD AND TENANT—Renting on Shares—Par- 
tition. When, by the lease the tenant has agreed to 



































give the landlord two-thirds of all the crops raised, but 
threatens to convert all the crops raised to his own use, 
and denies the landlord’s interest, the latter is entitled 
to partition and a receiver.—Baughman v. Reed, 8. C. 
Cal., March 21, 1888; 17 Pac. Rep. 222. 

171. LANDLORD AND TENANT—Tenant at Will—Notice. 
A tenant at will, as a vendee in paqssession after 
rescission of the contract of sale, waives his right to a 
notice to quit by denying plaintiff’s right in his answer 
in ejeetment.—Simpson v. Applegate, 8. C. Cal., March 2, 
1888; 17 Pac. Rep. 237. 

172. LicgNSE—Sewing Machine Agents—Constitutional 
Law. The city of St. Louis can demand a license 
from sewing machine agents, and the license tax is not 
unconstitutional.—St. Louis v. Bowler, 8. C. Mo., March 
19, 1888; 7S. W. Rep. 434. 

173. LIEN — Exeoution — Statute. In Indiana, by 
statute a lien of an execution on personal property is 
lost unless within thirty days after the return of the 
writ, an alias execution is issued. Hence, where an in- 
terval of several years elapsed after the issuance of 
one alias execution before the issuance of another, the 
lien of the first is lost.— Wheeler v. Haines, 8. C. Ind., 
March 10, 1888; 15 N. E. Rep. 827. 

174. MALICIOUS PROSECUTION--Commitment.—When, 
in an action for malicious proseeution, it appears that 
the plaintiff upon being arrested on the warrant was 
committed, such commitment is only prima facie evi- 
dence of probable cause for the progecution.— Diemer v. 
Herber, 8. C. Cal., March 20, 1888; 17 Pace, Rep. 205. 

175. MALICIOUS PROSECUTION —Prohable Cause. 
Under the evidence a judgment for malicious prosecu- 
tion of a civil suit was not justified.— Wright v. Ascheim, 
8. C. Utah, Feb. 18, 1888; 17 Pac. Rep. 125. 

176. MANDAMUS—County Treasurer—City Funds. 
A county treasurer may be compelled to pay over 
moneys collected by him for a city, which he refuses to 
pay to the city treasurer.—State v. Roderick, 8. C. Neb., 
Feb. 28, 1888; 37 N. W. Rep. 77. 

177. MANDAMUS—Governor —New Counties. When 
duties imposed on the governor are purely ministerial, 
and might be imposed on any other agent, he may be 
controlled therein by mandamus or injunction. His 
duties relative to the organization of new counties are 
partly ministerial and partly not.—Martin v. Ingham, 8. 
C. Kan., Feb. 11, 1888; 17 Pac. Rep. 162. 

178. MANDAMUS — Police Officers —Salaries. Man- 
damus will not lie to compel a city with a metropolitan 
police board to pay the salaries of the officers and 
servants thereof. Such claims may be enforced by an 
ordinary action.—State v. City of Kansas City, 8. C. Kan., 
Feb. 11, 1888; 17 Pac. Rep. 185. 

179. MARRIED WOMEN—Deed—Parol Gift.——A married 
woman may, in Pennsylvania, convey her land by deed 
in which the husband shall join, but a parol gift of land 
by such a woman is void, although it is followed by 
possession and improvement by the donee —Huffman v. 
Huffman, 8. C. Penn., Jan. 3, 1888; 12 Atl. Rep. 308. 


180. MASTER AND SERVANT — Contract — Wages. 
Where a contract of hiring is for $2.50 per day of ten 
hours, the employee is not entitled to payment for time 
spent in going to and returning from the place of work. 
— Wilson v. Lyle, 8. C. Penn., Feb. 6, 1888; 12 Atl. Rep. 365. 


181. MASTER AND SERVANT—Negligence—Consent. 
When a child is run over by an engine and defendant 
claims that it was not used in defendant’s business or 
with its knowledge, evidence that it had been so used 
daily for three months in taking defendant’s employees 
to supper, will justify a verdict that it was so used with 
defendant’s knowledge and consent.— Reilly v.Han. & St. 
Joe R. Co., 8. C. Mo., March 5, 1888; 7S. W. Rep. 407. 

182. MASTER AND SERVANT — Railroads—Rules. It 
is right, proper and prudent for railroads to establish 
rules to be observed by their employees in conducting 
their business and avoiding danger.—Deeds v. Chicago, 
etc. R. Co., 8. C. lowa, March 10, 1888; 37 N. W. Rep. 124. 

183. MASTER AND SERVANT—Scope of Employment— 
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Defective Appliances.——When anemployee of mature 
years, engaged in building bridges, is directed to take 
an engine and do some switching, which he does with- 
out objection, and is injured in coupling cars by a defect 
therein not shown to be known to his employer, the 
latter is not liable.—Cole v. Chicago, etc. R. Co., 8. C. Wis., 
Feb. 28, 1888; 37 N. W. Rep. 84. 

184. MECHANIC’S LIEN—Machinery. Under Minne- 
sota law, the introduction into a shop of additional 
permanent and stationery machinery may subject the 
premises to a lien therefor.— Pond, etc. Co. v. Robinson, 8. 
C. Minn., March 15, 1888; 37 N. W. Rep. 99. 

185. MECHANIC’S LIEN—Statute. A material man 
who furnishes lumber for a scaffold for the purpose of 
laying brick on a building, does no: acquire a mechanic’s 
lien, under the statute of Pennsylvania.—Oppenheimer v. 
Morrell, 8. C. Penn., Jan. 8, 1888; 12 Atl. Rep. 307. 


18. MORTGAGES—Absolute Deed.—A conveyed land 
by quitclaim to B. At the same time B loaned money to 
A, and both signed an agreement to mutually repay and 
reconvey: Held,that the deed must be held to be a 
mortgage.— Booth v. Hoskins, 8. C. Cal., March 20, 1888; 17 
Pac. Rep. 225. 

187. MORTGAGE—Absolute Deed—Parol Agreement.— 
A deed absolute in its terms made with a parol agree- 
ment between the parties that the grantee shall pay 
certain debts of the grantor and perform certain other 
conditions paying certain judgment for the grantor; 
that he may, if necessary, sell part or all of the lana for 
that purpose, and that any balance, either in land or 
money, should belong to the grantor: Held, that this 
conveyance taken with this agreement constituted a 
mortgage.— Turpie v. Lowe, 8. C. Ind., March 10, 1888; 15 
N. E. Rep. 834. 


188. MORTGAGE — Appraisement — Statute. Con- 
struction of Connecticut statute relative to the ap- 
praisement of mortgage property and the recovery of 
balance by the mortgage creditor.— Windham, etc. Co. v. 
Savings, etc. Co., 8. C. Err. Conn., Dec. 5, 1887; 12 Atl. Rep. 
577; 5 N. Eng. Rep. 919. 


189. MORTGAGE — Assignment — Knowledge. The 
assigneee of a second mortgage cannot claim the sur- 
plus from a sale under a first mortgage, when, ina suit 
against his assignors, in which he was a witness, such 
mortgage was adjudged illegal, and a reference was 
entered by decree on the margin of the record of the 
mortgage, and the assignee was aware of the invalidity 
before the assignment.— Kent v. Mellus,8.C. Mich., March 
2, 1888; 37 N. W. Rep. 48. 

190. MORTGAGE — Foreclosure — Recording. Con- 
struction of Indiana statutes relating to mortgages, re- 
cording of deeds and notice Rev. Stat. Ind., §§ 2926, 2931. 
Ruling as to the affect of the foreclosure of a mortgage 
on the granteee of a mortgagor who had no actual 
notice of the mortgage, and whose deed was not re- 

















corded within d-e time.— Boice v. Michigan, etc. Co., 8. C.. 


Ind., March 9, 1888; 15 N. E. Rep. 825. 


191. MORTGAGE—Husband and Wife — Consideration. 
Where a married woman with her husband exe- 
cutes a mortgage on her separate estate to secure her 
husband’s pre-existing debts, a new consideration is not 
necessary to support the mortgage.—Lomerson v. John- 
son, N. J. Ct. Chan., Feb. 23, 1888; 13 Atl. Rep. 8. 


192. MORTGAGE—Pre-existing Debt—Present Loan.— 
When a mortgage is given to secure a pre-existing debt 
and a present loan, the mortgagee, who acts in good 
faith without knowledge of any equities, will be pro- 
tected to the full amount of the mortgage.—Branch v. 
Griffin, 8. C. N. Car., March 5, 1888; 5 S. E. Rep. 398. 


193. MORTGAGE—Property—Improvements. When 
a plaintiff obtained a decree of foreclosure and a deed 
for a canal and water right, of which defendant was a 
pendente lite purchaser. Defendant had constructed a 
new canal to take the place of the old: Held, that 
plaintiff could not claim the new canal as simply an im- 
provement, when in all the deeds and lis pendens only 
the old canal and its appurtenances were included.— 











Mitchell v. Amador, etc. Co.,8.C. Cal., March 30, 1888; 17 
Pac. Rep. 246. 


194. MORTGAGES—Subsequent Purchaser—Waste. 
Where plaintiff obtained a decree of foreclosure and 
deed for property, of which defendant was a pendente lite 
purchaser, he may recover for waste committed by the 
defendant in an action to try title and for rents, issues 
and profits.— Mitchell v. Amador, etc. Co., 8. C. Cal., March 
30, 1888; 17 Pac. Rep. 246. 

195. MUNICIPAL CORPORATIONS — Dedication—Statute. 
A plat of streets, framed in accordance with the 
statute, does not of itself vest in the corporation the 
title to the soil of the streets. There must be an accept- 
ance by the corporation of the dedication implied by the 
plat.— Hamilton v. Chicago, etc. Co., 8. C. Ill, March 28, 
1888; 15 N. E. Rep. 854. 


19%. MUNICIPAL CORPORATIONS—Insufficient Drainage. 
When, by want of ordinary care in curbing and 
guttering a street, such negligence becomes an active 
agent with God in producing damage by a rain storm, 
the municipality is liable.—Haney v. City of Kansas, 8. C. 
Mo., March 5, 1888; 78. W. Rep. 417. 


197. MUNICIPAL CORPORATIONS—Mayor. A mayor 
of a municipal corporation is not bound to sign a war- 
rant for the payment of a bill which has not been sworn 
to as required by the charter.—State v. Daily, 8. C. N. J., 
Feb. 27, 1888; 13 Atl. Rep. 6. 

198. MUNICIPAL CORPORATIONS—Street Improvements 
—Equity. Where a party owning land on a street 
improved by a municipal corporation has a technical 
claim of exemption from assessments, he cannot be so 
exempted if it appears that his is greatly increased in 

















value by the street improvements. He cannot be held‘ 


entitled to equitable relief without doing equity.—Ap- 
pecl of City of Pittsburgh, S.C. Penn., Jan. 9, 1888; 12 Atl. 
Rep. 366. 

199. NAVIGABLE WATERS — Obstruction — Indictment. 
The obstruction of navigable waters, whether the 
navigation has been actually interfered with or not, if 
rendered less secure and less expeditious, is indictable 
as a nuisance at common law.—State v. Narrows I. Club, 
8. C. N. Car., March 5, 1888; 5S. E. Rep. 411. 


200. NEGLIGENCE—Contributory — Railroad Crossing. 
‘When a party approaching a railroad crossing can 
see the train approaching, but sets witb his back to the 
train and does not look up till his horse reaches the 
track, he is guilty of contributory negligence.— Matti v. 
Chicago, etc. R. Co.,8.C. Mich., March 2, 1888; 37 N. W. 
Rep. 54. 

201. NEGLIGENCE—Contributory Negligence.———Cir- 
cumstances stated under which a person attempting to 
cross a railroad track was injured by a passing train and 
nonsuited on account of contributory negligence.— 
Powell v. New York, etc. Co., N. Y. Ct. App., March 20, 1888; 
15 N. E. Rep. 891. 

202. NEGLIGENCE—Fires — Railroads. A railroad, 
when burning the grass and weeds along its right of 
way, is not liable for fires started therefrom, when the 
damages are the result of unavoidable accident only.— 
Atchison, etc. R. Co. v. Dennis, 8. C. Kan., Feb. 11, 1888; 17 
Pac. Rep. 153. 

2038. NEGLIGENCE—Master and Servant—Explosion.—— 
Where a workman acting under the orders of his em- 
ployer is killed by an explosion arising from the use of 
paint, the occurrence being unprecedented and beyond 
all experience, the employer is not liable in damages.— 
Allison, etc. Co. v. McCormick, 8. C. Penn., Jan. 30, 1888; 12 
Atl. Rep. 273. 

204. NEGLIGENCE—Railroad—Burden of Proof. An 
injury by a railroad in operating its road, under Iowa 
law, raises a prima facie presumption of negligence, 
which can only be overcome by proof thut it was not 
guilty of negligence in the matter.— Engle v. Chicago, etc. 
R. Co., 8. C. lowa, March 9, 1888; 37 N. W. Rep. 6. 

205. NEGLIGENCE—Railroads — Construction.——When 
a railroad is so built that water driven by wind and tide 
on land cannot escape and flow off as it did before, and 
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the railroad company was notified of the effect of snch 
construction prior to doing the work, the railroad is 
liable for damages so accruing.—Sabine, etc. R. Co. v. 
Wood, 8. C. Tex., Feb. 7, 1888; 78. W. Rep. 372. 

206. NEGOTIABLE PAPER—Indorsement—Waiver. 
Where, at the time of the indorsement of a promissory 
note, after its maturity by its terms, it was agreed by 
the maker, indorser and indorsee, that the maker should 
have an extension of time to payit, the indorsee thereby 
waived any claim to notice of demand and nonpayment 
of the note.— Mc Monigal v. Brown, 8. C. Ohio, Jan. 10, 1888; 
15 N. E. Rep. 860. 

207. NUISANCE—Special Damage—Abatement.——When 
a party wrongfully built a turntable so as to obstruct 
travel to a bridge, which conducted people to a street 
where the plaintiff was in business, it was held that he 
could support an action to abate the nuisance, and that 
damages being awarded to him, it was proper to order 
its abatement.—Platt v. Chicago, etc. R. Co., 8. C. Iowa, 
March 9, 1888; 37 N. W. Rep. 107. 

208. PARTNERSHIP—Action Against—Libel. An ac- 
tion against a partnership for a libel by all, or by onein 
the course of partnership business, may be prosecuted 
against the partnership by its firm name without men- 
tioning the individual names.—Atlantic G. Co. v. Poulk, 
8. C. Ala., Feb. 28, 1888; 3 South. Rep. 800. 


209. PARTNERSHIP — Limited Partnership. Where, 
by the articles of a limited partnership, it was stated 
that H had paid his share of stock in a right of way and 
pipes, this not being true the partners were: liable as 
general partners to any person deceived and injured by 
such false statement.— Appeal of Hite, etc. Co.,8.C. Penn., 
Jan. 3, 1888; 12 Atl. Rep. 267. 


210. PARENT AND CHILD—Custody of Child. When 
a stranger has adopted the child of a widower, and it is 
to the interest of the child of tender years to remain 
there, on appeal a judgment continuing its status will 
not be disturbed.— Washau v. Gimble, 8.C. Ark., March 17, 
1888; 7S. W. Rep. 389. 

211. PARTNERSHIP—Limited Partnership—Manager.—— 
Where the president of the board of managers of a 
limited partnership sold goods belonging to the part- 
nership at a price which the board of managers had 
previously refused to take for them, the partnership is 
not liable on the contract of sale.—Pittsburgh, etc. Co. v. 
Reese, S. C. Penn., Jan. 3, 1888; 12 Atl. Rep. 362. 


212. PARENT AND CHILD—Loco Parentis — Necessaries, 
When a grandmother takes a minor child, whose 
parents are dead, and supplies its wants for years, in 
the absence of evid showing a claim for remunera- 
tion or an admission of indebtedness by the child, the 
law will not presume an indebtedness against its estate 
in her favor.—Mobley v. Webb,S.C. Ala., Feb. 28, 1888; 3 
South. Rep. 812. 

218. PATENTS—Telephones. All the claims of pat- 
ents 174,465 and 186,787 to Alexander Graham Bell for 
telephones are valid.—Dolbear v. American Bell Tel. Co., 
U. 8. 8. C., March 19, 1888; 8S. C. Rep. 778. 

214. PAYMENT—Cashier’s Check — Jury. Circum- 
stances stated under which it was held that the ques- 
tion whether the payment of a draft by a check was ab- 
solute or conditional should have been submitted to the 
jury.— Briggs v. Holmes, 8. C. Penn., Jan. 3, 1888; 12 Atl. 
Rep. 355. 

215. PAYMENT—New Obligation. A debtor owing 
a balance on the purchase of a wagon, the title remain- 
ing in the vendor till payment, gave a note for the bal- 
ance, including a bill for groceries, waiving in the note 
personal property exemption: Held, that prima facie 
the original debt was paid.—Lee v. Green, 8. C. Ala., Feb. 
24, 1888; 3 South. Rep. 785. 

216. PLEADING—Amendment—New Cause of Action.— 
When a pleading alleges injuries caused by the failure 
ofan engineer to whistle or ring his bell, and to use 
proper means to stop his engine, and the amended pe- 
tition states that the train was running at an unusual 
and reckless rate of speed, and that the engineer failed 
































to keep a proper lookout, no new cause of action is in- 
troduced.— Alabama, etc. Co. v. Chapman, 8. C. Ala., Feb. 
28, 1888; 3 South. Rep. 813. 

217. PLEADING—Answer — Demurrer. Defendant 
cannot answer some of the allegations and demur to 
others when there is only one cause of action.—Speight 
v. Jenkins, 8. C. N. Car., Feb. 27, 1888; 5S. E. Rep. 385. 

218. PLEADING—Attachment—Jurisdiction. A plea 
to the jurisdiction in an attachment case which sets 
out that an action by summons is pending for the same 
cause is bad.—Stockham v. Boyd, 8. C. Penn., Jan. 23, 1888; 
12 Atl. Rep. 358. 

219. PLEADING — Creditor’s Bill — Judgment. A 
complaint in the nature of a creditor’s bill, showing on 
its face that part of the indebtedness sued for has not 
been reduced to judgment, is fatally defective.—Hood v. 
Saunders, 8. C. Colo., Feb. 10, 1888; 17 Pac. Rep. 102. 

220. PLEADING—Denial—Contributory Negligence.— 
Evidence of contributory negligence cannot be offered 
undera general denial.—Stone v. Hunt, 8. C. Mo., March 
19, 1888; 78. W. Rep. 431. 


221. PLEADING—Due Order Verification. A plea in 
abatement, filed after a general denial and special de- 
murrer, is not filed in due order, under Texas laws. An 
affidavit to such plea that the facts set forth are to the 
best of his knowledge and belief true, is not sufficiently 
verified.—Graham v. McCarty, 8.C. Tex., Dec. 13, 1887; 7 
8S. W. Rep. 342. 

222. PLEADING—Ejectment—Description. In eject- 
ment, the plaintiff must describe the premises so that a 
competent surveyor may identify them.—Lane v. Abbott, 
8. C. Neb., Feb. 28, 1888; 837 N. W. Rep. 82. 


223. PLEADING—Ejectment—Description of Land. 
When the plaintiff describes the land in ejectment, to 
which he is entitled to the possession, and says that 
defendant is in possession of a part of it, without spec- 
ially defining the part, the complaint is sufficient.— 
Speight v. Jenkins, S. C. N. Car., Feb. 27, 1888; 5 8. E. Rep. 
385. 























224. PLEADING—Malicious Prosecution. When A 
sues B for malicious prosecution on a warrant which 
contained all the elements of a statutory crime, but 
does not charge that the warrant was bad on its face: 
Held, that malicious prosecution is the only cause of 
action existing in such case.—Haskins v. Ralston, 8. C. 
Mich., March 2, 1888; 37 N. W. Rep. 45. 


225. PLEADING— Proof — Assumpsit. Under New 
Mexico law, when one or more defendants are sued in 
assumpsit on a joint contract, proof of a several contract 
by one will authorize a judgment against him.—Kirchner 
v. Laughlin, S.C. N. Mex., January Term, 1888; 17 Pac. 
Rep. 132. 

226. PLEADING — Proof — Promissory Note. In a 
suit on a promissory note, executed by the defendant, 
who makes default, plaintiff is entitled to judgment, 
under Kansas laws,for the amount claimed, without 
introducing any evidence.—Cooper v. Brinkman, 8. C. 
Kan., Feb. 11, 1888; 17 Pac. Rep. 157. 

227. PLEADING — Time — Variance. Proof that a 
jack, alleged to have been injured in March, was really 
injured in August, is not a fatal variance.— Teras, etc. R. 
Co. v. Virginia, etc. Co.,8. C. Tex., Oct. 28, 1887; 7S. W. 
Rep. 341. 

228. POLICE—Metropolitan—Constitutional Law. 
The metropolitan police act of 1887 is constitutional. 
The executive council is required to appoint a board of 
police commissioners for any city of the first-class 
when two hundred bona fide householders of such city, 
who are electors, petition therefor.—State v. Hunter, 8. 
C. Kan., Feb. 11, 1888; 17 Pac. Rep. 177. 


220. PRACTICE — Affidavit of Defense. Where a 
judgment was rendered irregularly on a scire facias, and 
another scire facias was issued and judgment regularly 

















, entered for want of an affidavit of defense: Held, that 
| the defendant could not avail himself of the irregularity 


in the first judgment.—Appeal of Campbell, 8. C. Penn., 
Jan. 3, 1888; 12 Atl. Rep. 299. 
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230. PRACTICE—Continuance — Sickness. The re- 
fusal of the trial court to grant a continuance on ac- 
count of sickness of a party, when no proof is offered 
but a physician’s certificate, will not be reversed on 
appeal.—Harlow v. Warren, 8. C. Kan., Feb. 11, 1888; 17 
Pac. Rep. 159. 

231. PRACTICE—Grantine Rehearing—Mandamus. 
When a judge in vacation sustains a demurrer to a pe- 
tition for a rehearing, mandamus is the remedy to cor- 
rect the alleged error.—Chastain v. Armstrong, S. C. Ala., 
Feb. 23, 1888; 3 South. Rep. 788. 

232. PRACTICE—Instructions—Abstract Propositions.— 
When the instructions offered are correct in principle, 
but do not apply to the case, and the uncontradicted 
evidence entitles the plaintiff to recover, it is not error 
to refuse those instructions and to charge the jury to 
find for the plaintiff.—Gould v. Saunders, 8. C. Mich., 
March 2, 1888; 37 N. W. Rep. 37. 


238. PRACTICE—Instructions—Ignoring Testimony.— 
When, in a case for negligence, the court, in its instruc- 
tions, ignores testimony which, if believed, would ex- 
onerate the defendant, it is error.— Alabama, etc. R. Co. 
v. Smith, 8. C. Ala., Feb. 24, 1888; 3 South. Rep. 795. 

234. PRACTICE—New Trial—Specifications of Error.— 
A statement for a new trial which contains nothing but 
an organized mass of testimony, without any particu- 
lar specifications of error, should be disregarded as not 
complying with the statute.—Raymond v. Thexton, 8. C. 
Mont., Jan. 10, 1888; 17 Pac. Rep. 258. 

235. PRACTICE—Stipulation—Waiving New Trial. 
A stipulation made between a plaintiff and some of the 

. defendants that, after a trial on the merits, neither 
party should have the right to a new trial, was filed 
with the clerk: Held, that any of such parties was 
estopped from questioning the validity of an order de- 
nying a new trial.— McClellan v. Hurd, 8. C. Colo., March 
9, 1888; 17 Pac. Rep. 268. 

236. PRACTICE—Trial by Court. In an action to 
construe a deed as a mortgage and for foreclosure 
thereof, the only issue of fact arising under the plead- 
ings was the amount of indebtedness: Held that, under 
Colo. Code, § 154, the issue was triable by the court.— 
Danielson v. Grede, 8. C. Colo., Feb. 4, 1888;17 Pac. Rep. 
283. 

237. PRACTICE—Trial—Misconduct of Counsel. In 

opening the case to the jury the plaintiff's counsel 
stated the damages allowed ata former trial: Held, that 
the court did not err in refusing to discharge the jury 
when he instructed them that such knowledge should 
have no influence on them.—Ball v. Keokuk, etc. R. Co., 

8. C. Iowa, March 9, 1888; 37 N. W. Rep. 110. 

238. PRACTICE—Trial—Remarks of Counsel.———Coun- 
sel, in addressing the jury, cc ted on tters not 
in evidence, the opposing counsel objected, and the 
court said he would instruct the jury to disregard such 
statements, but he failed to do so: Held, no exception 
would lie for such failure.—Lindsey v. City of Des Moines, 
8. C. lowa, March 9, 1888; 37 N. W. Rep. 9. 

239. PRESUMPTIONS—Delivery of Deed — Identity of 
Grantor. When, in a suit to quiet title, plaintiff 
produces a deed duly executed and acknowledged in 
the defendant’s name to him, it will be presumed, un- 
der California law, that the defendant was the grantor, 
and that the deed was delivered on the day of its date. 
— Ward v. Dougherty, 8.C. Cal., March 14, 1888; 17 Pac. 
Rep. 193. 

240. PRINCIPAL AND AGENT. Where an agent as- 
signs a mortgage bond, which belongs to his principal, 
to his own ward upon coming of age, the agent being 
indebted both to his principal and to his ward, the as- 
signment is void as against the principal, who can re- 
cover the bond from the ward.—Appeal of Ward, 8. C. 
Penn., Jan. 3, 1888; 12 Atl. Rep. 359. 

241. PRINCIPAL AND AGENT—Collection—Payment.— 
An attorney employed to collect a note has no implied 
authority to accept wood in payment thereof.— Pitkin v. 
Harris, 8. C. Mich., March 2, 1888; 37 N. W. Rep. 61. 

242. PRINCIPAL AND SURETY—Contribution — Notice.— 


























A surety, who has paid a judgment against the princi- 
pal and his sureties, cannot have an execution thereon 
against the other sureties, under California law, unless 
he has first notified the other sureties of his intended 
application. When he has contracted to pay all the 
debt, he is not entitled to this summary remedy, nor in 
such proceedings can he show that he made the con- 
tract by mistake and that it ought to be set aside.— 
Davis v. Heimbach, 8.C. Cal., March 20, 1888; 17 Pac. Rep. 
199. 


248. PUBLIC LANDS—Assignment of Warrant—Lapse of 
Time. The locator of aland warrant sold his cer- 
tificate of location by indorsement, and afterwards 
deeded the land to another who had notice of the as- 
signment. After fifteen years he claimed there was no 
consideration for the sale: Held, that the assignee of 
the certificate was entitled to a deed to the land from 
the holder of the legal title. Such holder could not 
claim under a purchase at a tax-sale forless than one 
per cent. of the value of the land against the equitable 
owner, to whom the land was assessed, who had no 
knowledge of the tax nor of the sale.—Hoge v. Hubb, 8. 
C. Mo , March 19, 1888; 7S. W. Rep. 443. 

244. PUBLIC LANDsS—Patent — Burden of Proof. 
When, in ejectment, plaintiff claims under a patent, if 
its validity can be attacked at all, the burden is on the 
defendant.— Lewiston v. Ryan, 8. C. Cal., March 20, 1885; 
17 Pac. Rep. 239. 

245. PUBLIC LANDS — Purchase — Bribery. When 
one by bribery obtains a contract for the purchase of 
lands of the State normal school, the State may, by ac- 
tion, obtain a cancelation of the contract without offer- 
ing to return the money paid by the briber on the con- 
tract.—State v. Cross,8.C. Kan., March 10, 1888; 17 Pac. 
Rep. 190. 


246. PUBLIC LANDS—Railroad Grant — Title. The 
act of congress of June 3, 1856, in aid of railroads in 
Alabama, vested the legal title in the State and its ap- 
pointee, subject to be divested on condition subsequent, 
the title remains after breach till divested by legislative 
or judicial action. Each railroad might, prior to doing 
any work, sell the lands embraced in a contiguous 
length of twenty miles, but such absolute right does 
not extend further.—Mathis v. Tennessee, etc. R. Co., 8. C. 
Ala., Feb. 24, 1888; 3 South. Rep. 793. 

247. PUBLIC Lanps—Sale — Constitutional Law. 
Act Texas July 14, 1879, and act of March 11, 1881, relative 
to vacant public lands, are valid.—Looney v. Bagley, 8. C. 
Tex., Dec. 2, 1887; 7S. W. Rep. 360. 


248. RAILROADS—Amendment of Charter — Statutes — 
Rapid Transit. Construction of New York statute 
relative to railroad companies and the amendment of 
charters, and also of the rapid transit act of that State. 
—In re New York, etc. Co., N. Y. Ct. App., March 20, 1888; 
15 N. E. Rep. 882. 


249. RAILROADS—Contract—Construction Company.— 
Circumstances stated under which a contractor, who 
had agreed to construct a railroad at the instance of a 
construction company for a railroad company, was held 
to have lost his right to certain bonds designed for his 
payment, both railroad company and construction 
company having become insolvent.—Appeal of Kelly, 8. 
C. Penn., Jan. 23, 1888; 12 Atl. Rep. 256. 

250. RAILROADS — Negligence — Indictment. The 
managers of a railroad company are indictable for fail- 
ing to keep in repair a highway bridge over a cut in 
their railroad.—New York, etc. Co. v. State, 8.C.N.J., 
Feb. 27, 1888; 13 Atl. Rep. 1. 

251. RAILROADS— Receiver — Limitations. A re 
ceiver, who has charge of a railroad, is autharized to 
plead in bar of an action against him for personal in- 
juries the statute of limitations of two years which is 
prescribed for railroad companies in like cases.—Bart- 
lett v. Keim, 8. C. N. J., Feb. 27, 1888; 13 Atl. Rep. 7. 

252. RAILROADS—Statute. By statute, in Pennsyl- 
vania, persons not employees of the company, who are 
engaged in the work about its yards, is entitled only to 
the same protection as the employees of the company 
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—Baltimore, etc. Co. v. Colvin, 8. C. Penn., Jan. 3, 1888; 12 
Atl. Rep. 337. 

253. RECEIVER—Certificate. Where the order of 
court authorizing the receiver to issue certificates for 
certain purposes does not limit the liability for such 
certificates to any particular fund, the certificate holder 
is entitled to resort for payment to the general funds 
in the hands of the receiver.—Appeal of Neajie, 8. C. 
Penn., Jan. 23, 1888; 12 Atl. Rep. 271. 

254. RECORD—Mortgages — Priority. A deed of 
trust for the balance of the purchase money was re- 
corded on the same day with the deed to the vendee, 
but three hours after a deed of trust by the vendee to 
one who furnished the purchase money: Held, that the 
deed of trust to the vendor had priority.— Rogers v. 
Tucker, 8.C. Mo., March 5, 1888; 75. W. Rep. 414, 

255. REFERENCE—Consent — Judgment. When a 
cause, other than to annul a marriage or procure a 
divorce, is referred by comsent, either party has a right 
to insist upon a judgment upon the report of the ref- 
eree.— Stevenson v. Felton, 8. C. N. Car., March 5, 1888; 5 8. 
E. Rep. 399. 

256. REVIEW—Judgment by Default, A judgment 
by default, when the court had jurisdiction of the par- 
ties and the subject-matter, cannot be questioned upon 
awrit of review.—Reagan v. Justices’ Court, 8. C. Cal., 
March 15, 1888; 17 Pac. Rep. 195. 

257. REPLEVIN—Alternative Judgment — Damages.—— 
In an action of replevin, when it appears that the prop- 
erty belonging to the plaintiff was fraudulently dis- 
posed of by the defendant, the court is not bound to 
find the value of such things as can be returned or to 
render a judgment in the alternative. In a replevin 
suit it is error to allow damages beyond those claimed 
in the petition.— Burke v. Koch,S. C. Cal., March 26, 1888; 
17 Pac. Rep. 228. 

258. RES ADJUDICATA—Street Assessment—Mortgage— 
Quitclaim Deed. When property is sold under exe- 
cution for astreet assessment,to which suit a mort- 
gugee was made a party defendant, one claiming under 
such mortgagee cannot attack the judgment collaterally 
claiming that the assessment had been paid. One who 
quitclaims property to A’s grantor, which he claims 
under foreclosure sale, wherein the time for redemp- 
tion has passed, cannot set up against A the subsequent 
deed made to him by the sheriff under such foreclosure. 
—Ward v. Dougherty, 8. C. Cal., March 14, 1888; 17 Pac. 
Rep. 193. 

259. RIPARIAN RIGHTS — High-wWater Mark. One 
whose deed conveyed to him a mill and mill seat up to 
high-water mark may sue for trespass on land within 
the high-water mark when the pond is full.—Jones v. 
Parker, 8. C. N. Car., Feb. 27, 1888; 5S. E. Rep. 383. 

260. QUIETING TITLE—Mortgage Debt—Equity. A, 
owing a mortgage debt to B, brought suit to quiet his 
title to the land, subject to such charge, the debt being 
barred: Held, that equity would not assist him till he 
paid the debt and interest.—Booth v. Hoskins, 8. C. Cal., 
March 20, 1888; 17 Pac. Rep. 225. 

261. SaLARY—Change During Term. A change of 
salary of district attorney, made by the county com- 
missioners on the day of, but after his qualification, is 
void, under Dakota laws.—Polk v. Minnehaha County, 8. 
C. Dak., Feb. 23, 1888; 37 N. W. Rep. 93. 

262. SALE—Action for Price—Examination. In an 
action for the price of brick, plaintiff was properly al- 
lowed to testify that he and another went to defend- 
ant’s place to examine the brick rejected by the de- 
fendant, and that defendant’s agent, who was a witness 
in the case, drove them away and would not allow 
them to do so.—Mumford v. Diecker®, etc. Co., 8. C. Utah, 
Feb. 18, 1888; 17 Pac. Rep. 123. 

268. SALE—Conditional—Assignee of Vendee. A 
sale and delivery of goods on condition that the title 
shall remain in the vendor, passes no title to the 
vendee, and his assignee cannot claim the property 
against the purchaser of the vendor.—Schneider v. Lee, 
8. C. Oreg., Feb. 29, 1888; 17 Pac. Rep. 269. 






































264. SaLE—Delivery—Attachment. When personal . 
property is sold and delivered, but is afterwards, for the 
benefit of the vendee, left with the vendor to be delivered 
at a subsequent day, itis not subject to attachment by 
the creditors of the vendor with notice, which notice 
may be given to the attaching officer.—Clinton N. Bank 
v. Studemann, 8. C. lowa, March 9, 1888; 37 N. W. Rep. 112. 

265. SAaLE—Latent Defect. A party sold cattle at a 
sound price, though knowing that they had Texas fever, 
of which some had died, but this fact was unknown to 
‘the purchaser: Held, that there was a fraudulent con- 
cealment of a latent defect, and the rule caveat emptor 
did not apply.—Grigsby v. Stapleton, 8. C. Mo., March 5, 
1888; 7S. W. Rep. 421. 

266. SAaLE—Passing Title. A bought a pair of scales 
for use in a coal mine and charged them against his 
lessors as provided in the lease. The vendor reserved 
the title till he was paid, but this was unknown to the 
lessors, and subsequently he took a mortgage on them 
for the price: Held, that the lessors had a good title and 
the mortgage was no lien.— Thatcher v. Union S. Co., 8. 
C. Iowa, March 9, 1888; 37 N. W. Rep. 102. 

267. SCHOOLS—Ejectment. A school district cannot 
maintain ejectment for school lands, as the legal title is 
in the State.—School District v. Driver, 8. C. Ark., March 
17, 1888; 7S. W. Rep. 387. 

268. SCHOOLS—University for Colored People. The 
Alabama university for the colored people, as estab- 
lished by act of February 25, 1887, is not a part of the 
public schools, and the act attempting to divert school 
funds for its benefit is unconstitutional.—EZlisberry v. 
Seay, 8. C. Ala., March 1, 1888; 3 South. Rep. 804. 

269. Swamp Lanps—Assessment—Alteration of Record. 
An entry in the record of the board of supervisors 
appointing the assessors for aswamp land assessment 
is admissible, though altered by one who originally 
made the entry when clerk, and subsequently altered 
it when out of office, to correct a clerical error and to 
make it conform to the original entry book from which 
it was made.—Swamp Land R. D. v. Wilcox, 8. C. Cal., 
March 29, 1888; 17 Pac. Rep. 241. 

270. SPECIFIC PERFORMANCE--Statute of Frauds. 
Where A and B built a mill on B’s land in partnership, 
with a verbal agreement that B was to convey a halfin- 
terest in the land to A upon his paying one-half of its 
value, but no value was ever set nor was any deed exe- 
cuted: Held, that A’s executor was not entitled to 
specific performance.—Pitt v. Moore, 8. C. N. Car., Feb. 
27, 1888; 5S. K. Rep. 389. 

271. TAXATION—Bank Shares.——Taxes on bank shares 
levied under Pub. Stat. Mass., ch. 13, § 8, are not invalid. 
States may tax the shares of national banks regardless 
of ownership.— Nat. Bank v. City of Boston, U. 8. 8. C., 
March 19, 1888; 8 S. C. Rep. 772. . 

272. TAXaTION—Board of Equalization—Appeal. 
On appeal to the circuit court from the decision of the 
board of equalization, other evidence may be introduced 
beside what is shown by the record of the proceedings 
of the board.—Grimes v. City of Burlington, 8. C. Iowa, 
March 9, 1888; 37 N. W. Rep. 106. 

273. TAXATION—Deeds to Territory—Notary Fees. 
When a collector of taxes is required to execute deeds 
of land struck off to the territory at tax-sales without 
charge, the services of a notary in taking his acknowl- 
edgments to such deeds are not a proper charge against 
the county.—Heney v. County of Pima, 8. C. Ariz., April 2, 
1888; 17 Pac. Rep. 263. 

274. TAXATION—Sale—Delinquent Taxes. A sale of 
land for delinquent personal taxes of the owner is in- 
valid, when they were never carried forward nor subse- 
quently appeared on any tax list against the owner of 
the land, under Iowa law.—Dows v. Dale, 8. C. Iowa, 
March 9, 1888; 37 N. W. Rep. 1. 

275. TAXaATION—Sale—Summons—Bank. A sale for 
taxes of bank property, when the summons in the suit 
was served on the president of the bank individually, is 
void, and is not cured by asecond summons after final 
judgment without notice to the defendant therein or: 
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the sheriff, the relator.— Blodgett v. Schaffer, 8. C. Mo., 
March 19, 1888; 78. W. Rep. 436. 

» 276. TAXATION—Secured Funds.——One who is entitled, 
under a mortgage, to be paid a sum of money on the 
death of a person named, is bound to pay taxes thereon 
according to its present value.—State v. Lippincott, 8. C. 
N. J., Feb. 27, 1888; 13 Atl. Rep. 6. 

277. TAXATION—Suit—Payment. After a judgment 
by default for non-payment of taxes, the owner pro- 
duced a receipt therefor, and entry of payment was 
made on the tax-book, but the land was sold under the 
judgment: Held, that the purchaser took no title.— 
Huber v. Pickler, 8. C. Mo., March 5, 1888; 7S. W. Rep. 427. 

278. TELEGRAPH COMPANIES — Penalty—Statute. 
Construction of Indiana statutes relative to penalties 
incurred by telegraph companies by failure or partiality 
in the transmissions of messages.— Hadley v. Western, etc. 
Co., 8. C. Ind., Feb. 28, 1888; 15 N. E. Rep. 845. 

279. TENANT IN COMMON—Action—Set-off. Where 
one tenant in common sues another for oil produced in 
the common property of which the defendant had 
wrongfully deprived the plaintiff, the defendant cannot 
set-off the cost of producing the oil.—Foster v. Weaver, 
8. C. Penn., Jan. 3, 1888; 12 Atl. Rep. 313. 

280. TRESPass — Case — Garnishment. When a 
claimant obtains cotton wrongfully while in the hands 
of an insolvent garnishee, after it has been adjudged to 
belong to a third party, such third party may maintain 
an action on the case against such claimant for the 
value of the cotton.— Aderholt v. Smith, 8. C. Ala., Feb. 24, 
1888; 3 South. Rep. 794. 

281. TRIAL — Instructions — Evidence. Circum- 
stances stated under which it was held that certain 
comments on the evidence by the court in instructing 
the jury were improper and misleading.—Bughman v. 
Byers, 8. C. Penn., Jan. 3, 1888; 12 Atl. Rep. 357. 


282, TROVER—Title—Mortgage. A mortgagee can- 
not maintain trover for the lumber described in a mort- 
gage without evidence that at the time of executing the 
mortgage the mortgagor had lumber of that descrip- 
tion.—Gregory v. North, etc. Co., 8. C. Oreg., Nov. 28, 1887; 
17 Pac. Rep. 143. 


283. TROVER AND CONVERSION. When a party de- 
posits stock with a bank as security for a debt, and after 
the maturity of the debt tenders its amount successively 
to the cashier and president of the bank, both those 
officers and the bank itself are liable in an action of 
trover for the conversion of the stock.—McIntire v. 
Blakeley, 8. C. Penn., Jan. 3, 1888; 12 Atl. Rep. 325. 


284. TrRusTs—Sale — After-born Children. A will 
gave the use of land to A for life and then for the benefit 
of herchildren. A sale of the property by A after the 
birth of a child, whose interests were represented by a 
guardian ad litem, binds the children subsequently born. 
—Branch v. Griffin, 8. C. N. Car., March 5, 1888; 58. E. Rep. 
393. 

285. TrRusT—Support of Parent. The income of a 
trust may, without technical terms, be made by the 
founder thereof, inalienable by the beneficiary of that 
trust. Thus, a trust may be created for the support of 
a parent, by direct terms which cannot be alienated by 
that parent or liable for his debts.— Baker v. Brown, 8. J. 
C. Mass., March 3, 1888; 15 N. E. Rep. 783; 5 N.. Eng. Rep. 
904. 

286. VENDOR AND VENDEE—Notice—Laches.—— Where 
one buys land upon a strip of which a railroad embank- 
ment was then constructed, the railroad company hav- 
ing an unrecorded deed for the strip, he cannot recover 
the strip by an action brought 16 years after the rail- 
road was completed.—Indi: , etc. Co. v. McBroome, 8. C. 
Ind., March 10, 1888; 15 N. E. Rep. 831. 

287. VENDOR—Parol Contract—Rescission. A being 
in possession of public land sold it by parol to B, who 
took possession and improved it. Afterwards the sale 
was rescinded to enable A to patent it and B to act as 
witness. A patent was obtained and A then agreed by 
parol to convey itto B: Held,that B has no equitable 






































title to the land.—Simpson v. Applegate, 8. C. Cal., March 
24, 1888; 17 Pac. Rep. 237. 

288. VENDEE AND VENDOR—Release—Notice. De- 
fendant sold certain lands to W, and took his four notes 
for the purchase money together with a mortgage on 
the land to secure the payment thereof. Defendant 
assigned two of the notes to a third person, and W sold 
part of the land to the plaintiff, and the defendant re- 
leased that part of the land from the lien of the mort- 
gage. Afterwaids the land was sold to pay the two 
notes that had been transferred, and plaintiff brought 
this suit to recover damages from the defendant: Held, 
that plaintiff could only recover by showing that the 
sale from W to plaintiff was not complete, or that he 
was guilty of a wrongful act.—Craft v. Phillipe, 8. C. 
Penn., Jan. 3, 1888; 12 Atl. Rep. 331. 

289. WAREHOUSE RECEIPTS—Negotiation.—aA, being 
indebted to B as agent of C, deposited goods in a ware- 
house, taking a receipt in the name of B, but for the ac- 
count and risk of blank. A borrowed money from D, 
giving him the receipt and a new one was issued in D’s 
name. C had then died: Held, that C’s representatives 
could not sue for the goods.—Lowrie v. Salz, 8. C. Cal., 
March 26, 1888; 17 Pac. Rep. 232. . 

290. WILL—Annuity—Trust. Where, by will a tes- 
tator gave an annuity to his heir-at-law, to be raised 
out of the income of his property, and made no limita- 
tion over of that income or of the property itself: Held, 
that the trust should be terminated at once, because 
the cestui que trust held the whole title to the income and 
principal of the property.—Sears v. Choate, 8. J.C. Mass., 
March 6, 1888; 15 N. E. Rep. 786; 5 N. Eng. Rep. 902. 

291. W1LL—Construction. A will gave to the widow 
and son the estate of the testator, and provided that 
each of the three daughters should receive, upon leav- 
ing home, $300. Two of the daughters married and re- 
ceived each that sum. The third remained at home, 
and thirty years afterwards the widow died: Held, 
that the personal property vested absolutely in the 
widow and son, the land having been disposed of by the 
terms of the will.—Appeal of Drennan, 8. C. Penn., Jan. 3, 
1888; 12 Atl. Rep. 348. 

292. WILL — Construction—Communal Property. 
When a testator states that all his property is com- 
munal, and devises all his property to his son, stating 
that it is an undivided half interest, and the wife dies 
before the testator, her half of the property is not de- 
vised and goes to the heirs.—Jn re Williamson’s Estate, 
8. C. Cal., March 21, 1888; 17 Pac. Rep. 221. 


293. WILL — Construction — Trust. Where a will 
provided that ‘“‘my estate shall be divided between my 
children, share and share alike except,” the shares of 
two daaghters in money shall be invested in lands, etc., 
for their benefit, and at their death shall vest in their 
children: Heid, that their shares of the land were vested 
in them fee-simple.— Widener v, Beggs, 8. C. Penn., Jan. 
8, 1888; 12 Atl. Rep. 311. 

294. WILL—Devise of Lands not Owned. A devised 
the tract on which he resided to his daughter after the 
death of her mother. The mother owned the land in 
her own right: Held, that the presumption that the tes- 
tator did not intend to include this land in his devise 
may be rebutted, and parol evidence is admissible to 
show what was in fact included in the tract whereon he 
resided.—Horton v. Lee, 8. C. N. Car., March 5, 1888; 5 S. 
E. Rep. 404. 

295. WILL—Devise to Widow—Renunciation—Legacies. 
When a widow renounces that bequests to her in 
a will, and takes one-half of the estate, a devise to one 
not an heir- at-law is, under Colorado laws, abated one - 
half.—Logan v. L3gan, 8. C. Colo., Jan. 27, 1888; 17 Pac. 
Rep. 99. 

296. WILL—Execution—Statute. 


























A will signed by 


the testator, but containing a clause appointing execu- 
tors below the signature of the testator, is not executed 
in accordance with the statutes of Pennsylvania.—Ap- 
peal of Wineland, 8. C. Penn., Jan. 3, 1888; 12 Atl. Rep. 301. 

297. WILL—Legacy—Charity—Widowhood. 


A will 
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by which testator gives to his wife the income of his 
whole estate during life or widowhood, and disposes of 
the remainder upon her death or marriage, and by a 
codicil the testator gives a legacy to a charity: Held, 
that the legacy to the charity as well as all the pro- 
visions deposes of the estate are subordinate and post- 
poned to the rights of the widow to enjoy the income 
during her widowhood.—Appeal of Wetter, 8. C. Penn., 
Jan. 23, 1888; 12 Atl. Rep. 260. 

298. WILL—Probate—Appeal. Where an appeal is 
taken to the circuit court from an order of the probate 
court, establishing a will, on the trial in the circuit 
court the evidence is to be confined to the testimony of 
the subscribing witnesses.—Rolmson v. Savage, S. C. Ill., 
March 26, 1888; 15 N. E. Rep. 850. 

299. WILL — Undue Influence. Importunity by a 
devisee does not constitute such undue influence as 
would authorize setting aside a will.— Trost v. Dingles, 
8. C. Penn., Jan. 3, 1888; 12 Atl. Rep. 296. 

300. WITNESS -- Deceased Party —Corporation. A 
party who makes a contract with the agent of a cor- 
poration cannot, under Missouri law, testify relative 
thereto if the agent is dead, but the dissolution of the 
corporation is no bar.—Williams v. Edwards, 8. C. Mo., 
March 19, 1888; 7S. W. Rep. 429. 

















CORRESPONDENCE. 





To the Editor of the Central Law Journal: 

A convention of delegates from all the bar associa- 
tions of the United States has been called to meet at 
Washington on the z2d inst. It is proposed to meet 
annually for the purpose of discussing and promoting 
certain law reforms, particularly in the direction of 
uniformity. I have just observed a brief note in the 
last number of the American Law Review, which 
rather summarily condemns this movement, on the 
ground principally that the American Bar Association, 
which meets canually at Saratoga, deals with such 
subjects, is an association composed of a high order of 
talent, and that the proposed organization at Wash- 
ington city will come in conflict with it. As there will 
be no number of the Rerrew published before the time 
fixed for the proposed convention, I beg leave to say a 
few words through your columns in behalf of a move- 
ment, which I think deserves support rather than dis- 
couragement from the profession. 

Of course the mere fact, that one association of indi- 
viduals is trying to promote a useful purpose, is no 
reason why other associations should not engage in the 
same good work; under such circumstances there 
certainly ought to be no antagonism among sensible 
and sincere men, no petty jealousies, but on the con- 
trary there should be harmony and an earnest purpose 
in each to do as much as possible for the accomplish- 
ment of «common end. Iam not personally a mem- 
ber of the American Bar Association, and know of its 
doings only as they have casually come under my 
notice in newspapers, periodicals and the annual pub- 
lications of fhe association, in which I have found very 
instructive us well as interesting reading matter. I 
think its influence, so far as it has reached, must nec- 
essarily have been of the very best character, promo- 
tive of a high order of thought and tone in the pro- 
fession. As to its practical effect in the direction of 
law reform, the results, so far as I have been able to 
observe, have not been such as to make all other work 
in that direction superfluous. The American Bar 
Association lacks close connection with local organiza- 
tions, and, perhaps, with the bar generally; it operates 
upon the student and the reader and thus acts an im- 





portant part mediately in forming sentiment and 
opinion in the profession, which is bound fo make 
itself felt, and the importance of which I do not wish 
to underrate. As tothe proposed national organiza- 
tion composed of delegates from local bar associations, 
it seems to have been called for the purpose of giving 
an immediate impetus to certain practical law reforms 
which, io the opinion of the gentlemen calling it, have 
become present necessities, viz: The simplification 
and unification of law throughout the country on cer- 
tain subjects regarding which the present diversifica- 
tion in thirty-eight States is producing intolerable 
confusion. Perhaps no country in the world has such 
a complex system of law as the United States, and it is 
growing worse from decade to decade. We all know 
that there is a historical and political reason for this, 
but we are beginning to feel that as to some subjects, 
not necessarily influenced by local or political con- 
siderations, we ought to harmonize rights and reme- 
dies throughout the country, so that the citizen and 
the lawyer, in pursuing the ordinary affairs of life, 
may not be constantly drawn into a labyrinth for which 
no modern Ariadne has provided a guiding thread, a 
labyrinth through which we struggle at an expense of 
time and effort which might be devoted to much better 
purposes. Some of these subjects are enumerated in 
the call for the proposed national convention, viz: 
Uniform laws concerning execution of wills, formali- 
ties of conveyancing, the power of non-resident exec- 
utors and administrators, marriage and divorce. I 
trust that the convention will not limit itself to these. 
There is one department of the -law in particular 
which, in my opinion, ought to be harmonized above 
all others. It is the law merchant. This is peculiarly a 
law .of intercommunication, and is not local in its 
character. There is no reason why such instruments 
of commerce as negotiable paper, bills of lading, 
warehouse receipts and various other mercantile con- 
tracts, should not be on a more uniform basis through- 
out this commercial country; the benefit to commerce 
and the incidental relief to American lawyers would 
be great. Greater uniformity of law in the United 
States is, in my opinion, the reform most needed at 
present, and it seems to me that any association which 
takes up this subject should be encouraged by the 
profession, as I doubt not it will be by the business 
community. Ga; #. 
St. Louis, May 1, 1888. 





QUERIES AND ANSWERS.* 
QUERY No. 29. 

A left the following will: ‘‘I give all my estate to 
my husband and daughter, to be equally divided be- 
tween them, share and share alike, to be enjoyed by 
them during their natnral lives, but not to be disposed 
of during their life-time, and with power in the sur- 
vivor to dispose of the same by will as he or she may 
see fit. In the event of the death of either my said 
husband or daughter, I will that the survivor shall 
have all my property.’”” The husband and daughter 
(the latter being the only descendant of A) have 
“granted, bargained and sold’? (Mo.) to D real estate 
of which A died seized. Has D the fee? 

c.J.P. & 8. 
QuERY No. 30. 

In a prosecution for forgery, can the State make out 
a case without introducing the alleged forged instru- 
ment if within its reach? And is a failure to intro- 
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duce the instrument, such as want of support of evi- 
dence as would be ground for setting aside a verdict 
of guilty? Cite authorities. W. C. 





QUERIES ANSWERED. 
Query No. 26 [26 Cent. L. J. 459.) 


A conveys to B and C (husvand and wife) a tract of 
land situated in Kansas. C dies intestate, leaving B 
and two children surviving her. B subsequently 
marries D. Is B the sole heir-at-law of C, and would 
a conveyance by him and his wife D convey the whole 
estate in said land? E. M. 

Answer.—We find no decision in Kansas on the sub- 
ject, so the rule of the common law applies. Unless the 
deed to B and C expressed a contrary intention, they 
took by entireties and B became the sole owner on C’s 
death. 1 Wash. Real Prop. (5th ed.) 706-8. L. M. 


QuEry No. 27 [26 Cent. L. J. 459.) 

On the 10th inst., A, who was the owner of a valua- 
ble stallion, agreed with B, who was the owner of a 
certain number of common horses, to trade said 
stallion for a designated number of said horses, A 
having the option to take his choice of either of two 
certain teams there was among said horses, when he 
should take said horses from the premises of B, and 
which time should be in three days after said date. 
The stallion was at said time in a livery stable, and B 
was to take the same therefrom early the next day 
after said date of agreement. On going to the livery 
stable early the next day B found said stallion sick, 
and before two o’clock of the same day said stallion 
died in said stable. Whose was the stallion at the 
time of his death? And can A enforce his contract 
against B for the horses, he having made his choice of 
one of the two teams involved at the time designated? 
Or on B’s refusal to let him have the same, can he re- 
cover damages for breach of contract? The contract 
to trade was not in writing, and the transaction was in 
Nebraska, and the stallion was in good health at the 
time of the agreement to trade. Ww.B. 

Answer.—In such a case all the cirenmstances must 
be considered to determine whether there was a 
present sale or an agreement to sell in futuro. Benja- 
min on Sales (Bennett’s Notes), 3,238. We think the 
contract was an agreement for a sale in futuro, and in 
such case no title passed, and there was never any de- 
livery. Since A cannot perform his part of the con- 
tract, which was precedent, we do not think he has 
any right of action. S. R. 

QuEry No. 28 (26 Cent. L. J. 459.) 

One Collier, owned a tract of land in Missouri. Suit 
was instituved against him alone in the circuit court 
for delinquent taxes on the tract, resulted in a judg- 
ment against him which declared the taxes to be a lien 
on the land. Ata sale under this judgment one Smith 
became the purchaser and received a sheriff’s deed 
therefor. Smith then conveyed the tract to one Mrs. 
Blevins for the consideration expressed in the deed 
of $1,000. This deed contained the words “grant, 
bargain and sell’’ in the granting clause, and a general 
warranty in the habendum clause. During ali this 
time Collier had a wife who was not a party to the tax 
suit. Mrs. Blevins never having been disturbed in the 


possession which § delivered to her, sought out Mrs. 
Collier for the reason that she could not find a pur- 
chaser for the tract, on account of the possibility of 
Mrs. C sometime becoming entitled to dower, and pro- 
cured a deed of release of her and husband for whick 
she paid her $150, and to her attorneys for services in 
obtaining release $25. She now sues for breach of the 





covenants against incumbrances contained in the words 
‘grant, bargain and sell” for the aggregate sum of 
$175. First. Did the tax sale and deed bar dower? 
Second. Could Mrs. B recover anything more than 
nominal damages? s. 
Answer.—The tax-sale barred the dower, as already 
answered in a prior number. Answer to query 41, 23 
Cent. L. J. 239. See also Stafford v. Fizer, 82 Mo. 393; 
Gitchell v. Messmer, 14 Mo. App. 83. If the dower 
had not been barred, still Mrs. B could only recover 
nominal damages. Walker v. Deaver, 79 Mo. 664; 
Duwell v. Piper, 58 Mo. 551. Cc. B. A. 
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THE CRIMINAL STATUTE LAW OF THE DOMINION OF 
CANADA, Relating to Indictable Offenses, with full 
Text as Revised in 1886, and Put Into Force by 
Royal Proclamation on the First Day of March, 
1887, and Cases, Notes, Commentaries, Forms, 
éte., etc. By Henri Elzear Taschereau, One of the 
Judges of the Supreme Court of Canada. Second 
Edition, Revised, Rearranged and Enlarged. 
Toronto: Carswell & Co., Law Publishers. 1888. 

This is the second edition, enlarged and improved, 
of a work which has, in its first edition, met the ap- 
proval of the Canadian bar, to whom it is especially 
addressed and to whose use it is adapted. Recent 
legislation rendered it necessary to revise and enlarge 
the work to meet the requirements of these new stat- 
utes. We have no doubt that in its present form it will 
meet the views of the profession in Canada and other 

British provinces, and prove a very valuable addition _ 

to legal libraries. It is handsomely printed and bound, 

and is in every respect creditable to the author and 
publisher. 





THE AMERICAN DECISIONS, Containing the Cases of 
General Value and Authority Decided in the 
Courts of the Several States from the Earliest 
Issue of the States Reports to the Year 1869. 
Compiled and Annotated by A. C. Freeman, 
Counselor at Law, and Author of Treatises on 
the “Law of Judgments,” ‘*Co-tenancy and Parti- 
tion,’’ “Executions in Civil Cases,” ete. Vol. 
XCVII. San Francisco: Bancroft-Whitney Com- 
pany, Law Publishers and Law Booksellers. 1888. 

In the fifteenth number of this volume of the 

JOURNAL, page 384, we publish a notice of the imme- 
diate predecessor of this volume of American De- 
cisions. We can now only refer tothat notice, and say 
that the volume before us is fully equal to any of the 
series in every subject. We commend it, and those 
which have preceded it, to the favorable consideration 
of the profession. 





JETSAM AND FLOTSAM. 





A RUNNING-DOWN CaseE.—Irate Barrister: ‘Will 
you, sir, tell the court which way the stairs run?” 
Urbane witness: “Oh, yes, sir. When you are at the 
bottom they run up, but when you are at the top they 
run down.” 











